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CURRENT TOPICS. 


The Supreme Court of Indiana very sen- 
sibly decides that where a man in state of in- 
toxication assaulted the wife of his brother, 
and the brother in defending his wife struak 
the assailant with an instrument causing his 
death, the deceased was guilty of viola- 
tion of law by which he had come to his 
death and therefore had forfeited his life in- 
surance policy with a condition against such 
action. The act of the assured, reasons the 
court, was the proximate cause of his death. 
One who makes a violent assault on a woman, 
puts his own person in danger; for a father, 
a hushand, or a child may interfere to pro- 
tect the assailed woman, and may overcome 
the assailant by force. Strangers not only 
may interfere to protect her, but are, in 
strict law, under a duty to interfere. The 
natural result of such an illegal act was to 
bring the person of the assured into danger ; 
sand as death resulted, his own act was the 
proximate cause. It is not necessary to a 
foifeiture that the act should be the direct 
cause of death, nor that the precise 
consequences that followed couid have been 
foreseen. It is enough, when the act is un- 
lawful ia itself, and the consequences are such 
as might have been reasonably expected to 
happen. Courts have the right to attribute 
to men the ordinary passions and weaknesses 
inherent in human nature, as well as to ex- 
pect animals to act out of their natures. 
A man who maltreats a wife may well expect 
her husband to defend her without being 
careful to select the means of defense, or 
nicely weigh the degree of force. The fact 
that the assured was intoxicated when he 
committed the assault and battery does not 
change the law. A maa who voluntarily 
makes himself drunk is, in a measure, re- 
sponsible for his own irresponsibility. 





We have published so much of late concern- 
ng the resonpsibility of municipal corporations 
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for the acts and negligence of their agents, 
(and they all cover substantially the same 
ground) that in referring to an important and 
recent decision of the Supreme Court of Kan- 
sas in Gould v. City of Topeka, we are 
obligéd to content ourselves with the head- 
notes prepared by the court itself. 


1. A city is liable for any injury to private individu- 
als caused by the negligence of its officers in not keep- 
ing its streets in a safe and proper condition. 


2. And a city has no more right to plan and create an 
unsafe and dangerous condition of one of its streets 
than it has to plan or create a public or common nui- 
sance. 


3. The control of the public streets of a city is vested 
in the city; and its exercise by the city is not wholly 
discretionary or judicial or quasi-judicial or legisla- 
tive, and is not divided or shared with any other cor- 
poration or board or tribunal, but is absolute and 
exclusive in the city itself, and it is not conferred up- 
on the city merely as a benefit which it may exercise 
or not at its option or discretion, but it isimposed up- 
on the city also as an absolute and mandatory duty, 
which it has no right to evade or avoid. Generally 
cities must keep their streets in safe and proper con- 
dition at their peril. 


4. Where a street, as planned or ordered by the 
governing board of a city, is so manifestly dangerous 
that a court, upon the facts, could say, as a mat- 
ter of law, that it was dangerous and unsafe 
the city should generally be held liable for any 
resulting injuries to individuals; but where 
upon the facts, it would beso doubtful whether the 
street as planned or ordered by the governing 
board of the city was dangerous or unsafe or not, 
that different minds might entertain different opinions 
with respect thereto, the benefit of the doubt might 
properly be given to the city or to the governing board 
that planned it, and the city held not liable. 


5. Where it is claimed that the city should be pro- 
tected from liability for the reason that the condition 
of the street was so brought about in accordance with 
a plan previously adopted or subsequently ratified by 
the city or its governing board in the exercise of a 
judicial, quasi-judicial, legislative or discretionary 
power, it must be shown that the exact matter was 
under consideration by the governing board, and 
that after due deliberation, such plan was expressly 
adopted. or expressly ratified. 


6. If a city or a governing board should order that a 
high and narrow embankment with precipitous sides 
should be made in a public street for the purpose that 
the travel should pass over the embankment, and 
should say nothing concerning railings, guards, or 
other barriers, and nothing concerning street lamps 
or other lights, to prevent psrsons in the night time 
from falling or driving off the embankment and there - 
by being injured; it should not be held that the city 
had planned or ordered that no such railings, guards, 
barriers, lamps or lights, should be used. There 
should be no presumption that the city authorities 
had ordered or planned that a public street should be 
dangerous. 
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GIFTS INTER VIVOS. 





(a). Whatisa gift. Two kinds of gifts. 

(b). Gifts inter vivos—Essentials of such gifts. 

(c). Subject matter of a gift, what it must be—Def- 
inate property, and definite donee. 

(d). Promise to give is not a gift. Gift under seal. 

(e). Imperfect obligations, subjects of a gift. 

(f). Gift upon condition—Condition must be per- 
formed. 

(g). Validity of gift controlled by language used. 

(h). Delivery. 

(i). Delivery to a trustee. 

(j).. Revocation by deatb. 

(k). A perfected gift irrevocable. 

(1). Gift vitiated by fraud. 

(m). Evidence and presumption of a gift. 

(n). Presumption from confidential connection. 

(o). Evidence of intention—Declarations. 

(p). Acceptance. 

(q). Presumption from relations of parties. Chil- 

(r). Presumption as between husband and wife in 
England. - 

(s). Presumption as between husband and wife in 
the United States. 

(t). When a gift is made by deed, delivery is su- 
perfluous. 

(u). Giftor no gift- The only question between 
donor and donee. 


(a). What is a gift—Two kinds of gifts.— 
A gift is not a contract because it is volun- 
tary, and not upon sufficient consideration, 
which is of the essence of a contract.1 Nev- 
ertheless, when made perfect by delivery, it 
is regarded as an executed contract, because 
it vests the property in the donee and is irre- 
vocable by the donor.? Thereafter the ques- 
tion of consideration can not be raised. De- 
livery, therefore is the essential element of a 
valid gift, whether it be a gift inter vivos, or 
a donatio causa mortis; the latter of which 
differs frum the former, in that it is upon 
condition, ambulatory, and revocable, and 
vests the title only upon the death of the 
donor.® 

(b). Gifts inter vivos—Essentials of such 
gifts. It is the purpose of this article to pre- 
sent the leading principles of law controlling 
the former class of gifts, to indicate the kind 
of property subject to disposition by gift; the 
delivery essential to the validity ofa gift; 
the evidence necessary to establish the fact, 
the intention of the donor, acceptance by the 


1 Blkst. Comm. 442; 2 Kent, Com. 438. 

2 Bedell v. Carll. 38 N. Y.581; Stewart y. Hidden, 
13 Minn. 48; Faxon v. Durant, 9 Metc. 339; Allen v. 
Polereczy, 31 Me. 338. 

3 Trish vy. Nutting, 47 Barb. (N. Y.) 370, 888; Irons 
v. Smallpiece, 2 Barn. & Ald. 552; Bunn y. Mark- 
ham, 2 Marsh. 5382. 


? 





donee, the relations between the parties, and 
the rights of third persons as affected by the 
transaction. 

And first, ‘‘all corporeal movables will pass 
by manual gift accompanied by real deliv- 
ery,’’*and a chose in action is subject to the 
same rule, for the delivery of a promissory 
note is a symbolical delivery of the debt se- 
cured by it.° 

(c). Subject matter of a gift, what it must 
be—Definite property and definite donee. The 
subject matter of a gift must be certain, def- 
inite, and capable of delivery, and generally, 
at the time of the gift, there must be an act- 
ual delivery. The certainty however, is 


sometimes liberally interpreted, as in a case 


in which afather gave (by deed however), 
‘tone half of all the personal estate of which 
I may die possessed.’’® Not only must there 
be appropriate property to be given, but the 
intended donee must be in existence at the 
time ; one can not without using the instru- 
mentality of a trustee, give property to chil- 
dren yet to be born. ‘‘A direct gift of per- 
sonalty to persons not in esse can not be.” If 
there is no actual delivery at the time of the 
gift, still if the donee gets possession of the 
property under the gift before the donor re- 
vokes it, his title is perfected by the posses- 
sion.®. ’ 

(d). Promise to give not a gift—Gift under 
seal. As already stated a gift must be of 
property, for a promise to give is not a gift. 
One may give the note of a third person, 
which is a chose in action, and therefore 
property, but he can not give his own note 
which, as between payor and payee, is a mere 
promise, and must be supported by a valua- 
ble consideration.” A court of equity will 


4 Rogan v. Finlay, 19 La. Ann. 94; Maillott v. Wes- 
ley, 11 La. Ann. 467. 

5 Stewart v. Hidden, 13 Minn. 43; Contant v. Schuy- 
ler, 1 Paige 318; Bedell v. Carll, 88N. Y. 581; see 
also Sanborn v. Goodhue, 28 N. J. L. 48. 

6 Butler v. Schofield, 4 J. J. Marsh. 1389; Egerton 
v. Egerton, 17 N. J. Eq. 419; Ward v. Turner, 2 Ves. 
Sen. 431; Roberts v. Wills, Spencer N. J. 597; Parrish 
v. Stone, 14 Pick. 208; Mimms v. Ross, 42 Ga. 121; 
Hanson v. Millett, 55 Me. 184; Bond v. Bunting, 78 
Pa. St. 210; but see Hanson v. State, 9 Gill. 440, and 
other cases cited in note 14. 

7 Hall v. Thomas, 3 Strobh. 101; see also Kitchen v. 
Craig, 1 Bailey (S. C.) 119. 

8 Whiting v. Barrett, 7 Lans. 106; Sprately v. Wil- 
son, 3 Eng. Com. L. 10. 

9 Fink v. Cox, 18 John’s 145; Schoonmaker v. Roo- 
sa, 17 Johns. 301; Pearson y. Pearson, 7 Johns. 26; 
see also Noble v. Smith, 2 Johns. 52; Grangiac vy. Ar- 
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not usually enforce a voluntary agreement, or 
perfect a promised or imperfect gift; ‘‘there 
is a locus penitentie as long as it is incom- 
plete.’”"29 There have been in England, de- 
cisions that a voluntary promise in writing in 
favor of a meritorious person should be en- 
forced, but they were directly overruled when 
it was sought to enforce the principle against 
parties equally meritorious.14 In this coun- 
try, a promise under seal in favor of a wife 
or child has been held good,!” but if the 
promise were not under seal, it could not be 
enforced.1* The presence of the seal makes 
a very material difference. If the deed re- 
cites the good consideration of natural love 
and affection, itis fully as sufficient against 
the party and his representatives, as would 
be the valuable consideration of money actu- 
ally advanced. By such a deed a gift may 
be made of property that has not been deliv- 
ered, and in the nature of things can not be, 
and of which the amount and description is 
vague and indefinite. '* 

(e). Imperfect obligations subjects of gift.— 
Not only can definite personal property be the 
subject of a gift, bu. it seems that the same 
rule applies to imperfect obligations, such as 
the duty of a minor son to work for and 
serve his father. Thus it was held in Con- 
necticut that a letter of emancipation given 
by a father to his son seventeen years of age, 
protected against creditors of the father, the 
fruits of the son’s labor.45 The decision of 
the court was undoubtedly right, but it is be- 
lieved that a better reason than that given in 
the opinion, is that the obligation of the son 
to labor for the father is not property at all, 
nor is it the subject of legal process, that a 


den, 10 Johns. 293; Johnson v. Stevens, 22 La. Ann. 
144, 

10 Antrobus v. Smith, 12 Ves. Jr. 39; Taylor v. 
Staples, 8 R.I.170; citing Tate v. Hibbard, 2 Ves. 
Jr. 112; Wardv. Turner, 2 Ves. Sr. 431; Pennington 
v. Gittings, 2 Gill & Johns, 208; Thompson v. Dor- 
sey, 4 Md. Ch. Dec. 149; Hetch v. Davis, 3 (Zbid.) 
266; Edwards v. Jones, 1 Myl. & Cr. 226; Dillon v. 
Coppen, 4 (Ibid.) 647; Meek v. Kettlewell, 1 Hare. 
434. 

ll Holloway v. Headington, 8 Sim. 325. 

12 Caldwell v. Williams, 1 Bailey Eq. 175; MelIn- 
tyre v. Hughes, 4 Bibb. 186. 

13 Pennington v. Gittings, 2 Gill. & J. 08; Fink v. 
Cox. 18 John’s 145, 

14 Hannon v. The State, use, etc., 9 Gill. 440; Hope 
v. Hutchins, 9 Gill. & J. 77; Coale v. Harrington, 7 
H. & J. 147. 

15 Atwood v. Halcomb, 39 Conn. 270; Welton vy. 
Morse, 6 Conn. 547. 





father may forego his paternal rights at 
pleasure, not, however, his paternal duties, and 
that no creditor could claim any interest le- 
gal or equitable in the fruits of the son’s la- 
bor unless they had passed into the possession 
of the father. 

(7). Gift upon condition—Condition must 
be performed. Ifa condition be annexed to 
a gift, it must be performed in accordance 
with its terms, or the gift fails, and the prop- 
erty reverts. And the donor is not es- 
topped in case of a conditional gift by a pre- 
mature delivery of the property by his agent 
to the donee, from denying the title of the 
latter.17 A promise however, by the donee, 
which does not amount to a condition, will 
not invalidate his iitle.® 

(g). Validity of gift controlled by language 
used.—The validity of a parol gift may de- 
pend upon the tenses of the verbs used. “I 
will give you all the plate that is mine,’’ did 
not pass the title to the plate to the person 
in possession of it, because the owner had 
used the future tense,’ and because a prom- 
ise to give is not a gift and does not affect 
the title to the pruperty.?° 

(h). Delivery. Itis the delivery that ef- 
fects the change of title, and that may be 
either actual, or in proper cases, constructive. 
Of the latter modes of delivery, the most 
usual is the delivery of a key, to the trunk, 
room, or warehouse, in which the gift was 
stored ;?1 marking the name of a child ona 
lottery ticket was heli a good delivery of the 
ticket ;?2 the rule however is, that if, under the 
circumstances the actual delivery is reasona- 
bly practicable, it must be made.2* When 
the donee is in possession of the property, it 
is a sufficient delivery for the donor to say: 


16 Halbert v. Halbert, 21 Mo. 277. 

17 Berry v. Berry, 31 La. 415. 

18 Doty v. Wilson, 47 N. Y. 580; Hills v. Hills, 8 
Mees. & W. 404; Blount v. Burrow, 4 Brown Ch. 
72. 

19 Shower v. Pilck, 4 Exch. 478. 

20 Brinck v. Gould, 7 Lans. 425. 

21 Bedell v. Caril, 33 N. Y. 581; Noble v. Smith, 2 
Johns. 52; Ward v. Turner, 2 Ves. Sr. 442; Antro- 
bus v. Smith, 12 Ves. Jr. 39; Tate v. Hilbert, 4 Bro. 
Ch. Cas. 286; Bond v. Bunting, 78 Pa. St. 210; Carle- 
ton v. Lovejoy, 54 Me. 445; Allen v. Cowan, 23 .N. Y. 
502; Penfield v. Public Administrator, 2 E. D. Smith. 
305. 

22 Grangiac v. Arden, 10 Johns. 293; See also Cook 
v. Husted, 12 Johns, 188; Carradine v. Collins, 7 
Smed. & M. 482. 

23 Woodruff v. Cook, 25 Barb. 505. 
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“IT give you all this and all I have bought 
here to-day.’’4 

A gift may sometimes be presumed from 
delivery, as where a father furnishes house- 
hold goods to his newly married son or 
daughter. The presumption however is one 
of fact, and its sufficiency is a question for a 
jury. Questions of this character were 
formerly very common in the Southern 
States growing out of the delivery of slaves 
by fathers to their newly married children.®® 

A gift can not be proved by mere declara- 
tions of an intention to deliver.2”7 But if a 
gift is otherwise sufficiently established, it is 
not essential to its validity that the delivery 
of the property should be simultaneous with 
the words of the conveyance. It is sufficient 
if the delivery is in pursuance of the gift.%8 
Acceptance is essential,2® but will be pre- 
sumed if the donee is not sui juris, and the 
transaction is to his advantage. When the 
donee is in possession, no special ceremonial 
is necessary, proof of the gift and its accept- 
ance is sufficient. 

(i). Delivery to a Trustee.—Delivery may 
be made to a trustee to hold for the benefit 
of the donee,*! and the donor may by ap- 
propriate acts and words, make himself such 
trustee. Thus a deposit of money in a 
bank made by the donor describing her- 
self as trustee for the donee, was held to be 
a perfected gift.* 

(i). Revocation by death.—The death of 
the donor before the delivery revokes the 
gift.** And upon the same principle, an 
order upon a debtor, directing him to pay 
money to the donee upon the death of the 
donor, was held to be revoked by the donor’s 


24 Allen v. Cowan, supra. 

25 Butts & Francis, 30 N. G. L. (1 Vroom) 152. 

26 Smith v. Montgomery, 5 T. B. Mon. 504; Keene 
v. Maxoy; 4 Bibb. 25; Hollewell v. Skinner, 4 Ired. 
165; Farrell vy. Perry 1 Haywd. 2; Carter v. Rutland, 
Ibid. 97. 

27 Wheatley v. Abbott, 32 Miss. 343; Carridene v. 
Collins, 7 Smed. & M. 428; Anderzon vy. Baker, 1 Ga. 
(Kelly) 595. 

28 Gillespie y. Burleson, 28 Ala. 551, 562. 

29 Thouvenin v. Rodriguez, 24 Tex. 468. 

80 Tenbrook v. Brown, 17 Ind. 410; Wing v. Mer- 
chant, 57 Me. 383. 

81 Dresser v. Dresser. 46 Me. 48; Hill v. Stevenson, 
63 Me. 264; Gardner v. Merritt, 32 Md. 78. 

82 Minorv. Rodgers, 40 Boun. 512; Taylor v. Kelly, 
5 Hun. (12 N. Y. Sup. Ct.) 115. 

83 Minor v. Rodgers, supra, 

#4 Sessions v. Maseley, 4 Cush. 87; Grover v. Grover, 
24 Pick 261. 





death. 

(k). A perfected gift irrevocable—To con- 
stitute a valid gift there must be a donor, a 
donee, a suitable and definite subject matter, 
an actual gift, an acceptance express or 
implied, and delivery, literal or symbolical. 
There are other incidents to this mode of 
transferring property that must also he con- 
sidered. A gift, once made, is irrevocable, 
and cannot be abrogated by will, even when 
the donees are the donor’s children,** and a 
donee can hold even against a subsequent 
purchaser for value, if he has notice of the 
gift,27 and especially is this rule enforced 
when the donee has himself conveyed the 
property to a bona fide purchaser. 

(1). Gift vitiated by fraud.—It is of course 
essential to the validity of a gift that it should 
be untainted with fraud. A fair voluntary 
conveyance may, under circumstances, be 
good against creditors of the donor, but the 
fact that the donor is indebted at the tim2 of 
the transaction is, as Lord Mansfield says, 
‘tan argument of fraud.’’®? What constitutes 
such fraud as will invalidate a gift, is a ques- 
tion altogether too broad to be discussed 
here, and properly appertains to works on 
‘**Fraud’’ and ‘‘Fraudulent conveyances.’’ 

(m). Evidence and presumption of a gift.— 
Whether a gift has actually been made is 
often a critical question, as transfers of this 
character share in the uncertainty common to 
all other transactions which depend upon parol 
evidence. A gift may be made of a bond 
already in the hands of the donee as a loan, 
and the question whether it was actually made 
or not is a question of fact for a jury.4° And 
in this connection it may be remarked that 
donees are entitled to the benefit of such 
presumptions as legitimately grow out of the 
facts of the case, such as the relationship of 
the parties, long continued possession by the 
donee, and apparent acquiescence on the part 


85 Craig v. Kittredge, 46 N. H. 57; Davisv. Lane, 
10 N. H. 156; Wilson v. Edmonds, 24 N.H. 547; 
Sanbern v. Goodhue, 28N. H. 56; Reed v. Spsalding 
42 N. H. 119; Allen v. Polereczky, 31 Me. 338. 

8 Sanborn v. Goodhue, 28 N. H. 48. , 

37 Black v. Thornton, 381 Ga. 641; Monltrie v. 
Jennings, 2 MceMull. 508; Green v. Kornegay, 4 Jones 
(N. C.) L. 66; Lorg v. Wright, 3 Jones. (N. CU.) L. 
290. 
88 Aiken v. Bruen, 21 Ind. 137. 

89 Cadogan v. Kennett, Cowp, 432, 484; Clements v. 
Moore, 6 Wall (73 U. 8S.) 299. 

40 Hunt v. Hunt, 119 Mass 474. 
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of the donor.*! Such facts as these naturally 
raise a presumption that the transfer was a 
gift and not aloan. And if there has been ap 
actual delivery, and that fact is supported 
other corroborating circumstances, it will be 
held a gift although it was the real, but secret 
intention of the donor to make a loan and 
not a gift.42 The declarations of the donee 
disclaiming the ownership of the property are 
competent as evidente against his claim, and 
will destroy the presumption in his favor 
arising from the other circumstances of the 
case.“ And so the declarations of the 
donor that he had given, or intended to give 
the preperty in question to a certain person, 
taken together with such facts as subsequent 
possession of the chattel in question by that 
person, will establish the fact of the gift.“ 
Other circumstances, such as the connection 
of the parties by blood or marriage, special 
intimacy, personal friendship, and similar 
considerations, are admissible and persuasive 
evidence of a gift. 

(n). The presumption from confidential con- 
nection.—It may however be here remarked 
that the connection of the parties is an 
element of evidence which will operate both 
ways. When the relation between the parties 
is of a confidential character, the presumption 

_is against the donee, and the burden is thrown 
upon him to establish affirmatively the bona 
fides of the transaction. If undue influence 
is made to appear, gifts resulting from it are 
of course invalid.* 

(0). Evidence of intention, declarations.— 
Parol proof will not suffice to establish a gift 
of a debt which the donee owes to the donor; 
but if a creditor hasin writing forgiven his 
debtor’s obligation, but retained the paper in 
his own possession, slight evidence in addition 
will suffice to establish the validity of the 
paper as a discharge.“ When money is 
given by a father to a son and a note taken 
for the amount, it will be held a loan and not 
a gift, notwithstanding the subsequent de- 
clarations of the father that he had given the 


41 Gillv. Strozies, 32 Ga. 688; Carter v. Buchanan, 
9 Ga. 539; Nichols v. Edwards, 19 Pick. 62. 

42 Betts v. Francis, 30 N. J. L. 152. 

43 Rich v. Mobley, 33 Ga. 85, 88. 

4t McCluney v. Lockhart, 1 Bailey (S. C.) 117. 

45 Todd v. Grove, 33 Md. 183: Yosti v. Laughran, 49 
Mo. 594; Garvin v. Williams, 44 Mo. 465. 

46 Brinkerhoff vy. Lawrence, 2 Sandf. Ch. 400, 403; 
see also Henderson v. Henderson, 21 Mo. 379. 





money to his son.*’? If, however, the advance 
was made under such circumstances as left it 
an open question whether the transaction was 
a gift or aloan, the subsequent declaration 
of the father will suffice to settle the ques- 
tion. ** 

Neither intention without delivery, nor de- 
livery without intention to give, will make a 
gift. One who points out an animal and says 
to his daughter: ‘‘that is your property, I 
give it to you,’’ does not, without more, make 
a gift of the property.*® On the other hand 
delivery of property without evidence of an 
intention to give will not establish a gift. The 
evidence necessary to establish such inten- 
tion must be derived from the usual sources ; 
the facts and circumstances, the relation of 
the parties, the customs of the country, are 
all elements of proof. And there are certain 
presumptions of fact which in such case go 
far to establish a gift, as for example when a 
father buys furniture and sends itto the 
house of his newly married son or daughter, 
there is a presumption of fact, based upon 
the customs of the country, that the furniture 
is a gift.°° And when there is plenary proof 
of both gift and delivery, subsequent declara- 
tions in a contrary sense are inadmissible, 
and so is evidence of subsequent reservations, 
as of a right to borrow, or of ‘‘something for 
hire.’’ 52 

(p). Acceptance.—Of the acceptance of a 
gift little need be said. Acceptance is cer- 
tainly essential to the validity of a gift but 
will usually be presumed if the donee is sui 
juris. If he is an infant, or otherwise under 
disability, the law accepts it for him, if it is 
to his advantage.°? The necessity of an ac- 
ceptance, however, is very apparent from a 
recent Massachusetts ruling. A father trans- 
ferred to himself as trustee for his daughters 
certain bank shares, but never notified them 
of the transfer, and did nothing further to in- 
dicate that he regarded them as having any 
interest in the property. The court held that 


47 Roland v. Schrack, 29 Penn. St. 125, 127; Doty v. 
Willson, 47 N. Y. 580, 

48 Doty v. Willson, supra. 

49 Brewer v. Harvey, 72 N. C. 176; Trough’s estate, 
Taylor’s Appeal, 75 Penn. St. 115. 

50 Betts v. Francis, 31 N. J. L. 152, 154. 

51 McKane v. Bonner, 1 Bailey (S. C.) L. 113. 

52 De Levillain v. Evans,39 Cal. 120; Howard v. Sav- 
ings Banks, 40 Vt. 597; Goss v. Singleton, 2 Ilead, 67. 
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the gift was neither completed nor accepted.5* 

(q). Presumption from relations of parties 
Children.—The operation of the law of gifts 
like that of other laws is modified by the re- 
lations existing between the parties, and in the 
solution of questions arising out of these rela- 
tions the doctrine of presumption plays a 
very important part. Thus as between parent 
and child; if the title to real property be 
vested by a father in his child, or the pos- 
session of personalty be given to the child, 
the presumption is that the beneficial interest 
follows the title or possession, and that the 
transfer is a gift or an advancement.** The 
presumption, however is not conclusive but 
may be rebutted by competent and sufficient 
evidence. 

(r). Presumption as between husband and 
wife in England.—As between husband and 
wife in the absence of statutory provisions, 
the rule laid down in the English books, is 
that in courts of equity ‘‘gifis between hus- 
band and wife have often been supported, al- 
though the law does not allow the property 
to pass.’’55 As between these parties delivery 
is immaterial as in any event the technical le- 
gal possession remains inthe husband. What 
is essential is thatthe husband shall consti- 
tute himself a trustee for his wife, and that 
his fiduciary relation to her be established by 
adequate proof.5© And it may be here re- 
marked that a wife, although she may have 
been legally separated from her husband, 
can not give away chattels acquired by her 
during her coverture, because such chattels 
in vontemplation of law, and in the absence 
of any enabling statute, belong to her hus- 
band.57 

(s). Presumption as between husband and 
wife in the United States.—In the Uni'ed States 
Wher ver the operation of the common law has 
not veen modified by statute, the rule is the 
same as in England, anda gift direct frum 


53 Cummings V. Bramhall, 120 Mass. 552, 564; Bra- 
brock v. Boston, ete. Bank, 104 Mass. 298: ; Shurtleff 
vy. Francis, 118 Mass. 154. «<u . 2 

54 Creed v. Lancaster Bank, 1 Ohio St. 1; Whitfield 
v. Whitfield,40 Miss. 352; Caldwell v. Pickens, 39 Ala. 
514; Stevenson v. Martin, 11 Bush. (Ky.) 485; Pierson 
v. Heisey, 19 Iowa, 114. 

55 Mews v. Mews, 15 Beavan, 529, 533; McLean v. 
Longlands, 5 Vesey, 78; Lucas v. Lucas; 1 Atkins, 
271. 

55Grantv. (Grant, 3 Beavan, 623; s. Cc. 
787; see also Ex parte Fye, 18 Ves. 140. 

57 Bourne v. Fosbrooke, 18 C. B. (N. S.) 515. 
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husband to wife is good in equity, altho: gh it 
cannot be sustained at law.°° In New York 
this doctrine is fully recognized, but the court 
emphasizes the necessity of full proof of the 
fact of the gift. In consequence of the com- 
munity of residence, and the intimacy of the 
r_lation, delivery and separate possession can 
not be relied on as evidence ofa gift, with 
the same confidence as between other per- 
sons.°? 

(t). When a gift is made by deed, delivery 
is superfluous.—-When a gift is made by deed, 
proof of the delivery of the chattel given is 
superfluous. All that is necessary to estab- 
lish the donee’s title is proof of the execu- 
tion and delivery of the deed, its authentica- 
tion and registration or recording, according 
to the statutes of the state. The delivery of 
the deed however is not a symbolical delivery 
of the chattel, nor is it regarded by the law as 
a substitute forsuch delivery. The operation 
of such a deed is by way of estoppel. One 
is not bound by mere words of gift without 
delivery of the chattel, but he is bound by 
the solemnity of his sealed act and deed, and 
estopped from denying its operation according 
to its terms.®! It is necessary, however, that 
the deed shall be delivered, for if it is not de- 
livered, but remains in the grantor’s posses- 
sion, and is found among his papers after his 
death, it is insufficient to pass the title to the 
chattel it purports to convey.*® 

(u) Gift or no gift, the only question be- 
tween donor and donee. — Whether a gift has 
been fully and fairly made is the only ques- 
tion which can be raised between donor and 
donee. If it has not been in fact made and 
perfected, it is of course defeasible at the in- 
stance of the proper parties; if it has, itis 
as irrevocable as a deed for a full and valu- 
able consideration.** W.L. Murrrer, Sen. 

St. Louis, Mo. 


58 Deming v. Williams, 26 Conn. 226; citing besides 
a number of English cases, Latourette v. Williams, 1 
Barb. 9; Neufville v. Thompson, 3 Edw. Ch. 92; Me- 
Kennan v. Phillips, 6 Whart. 571; Kee v. Vasser, 2 
Ired. Ch. 553; Stanwood v. Stanwood, 17 Mass. 57; 
Phelps v. Phelps, 20 Pick. 556; Adams v. Brackett, 5 
Metcf. 280; Jones v. Obenchain, 10 Gratt. 259; see also 
Jennings v. Davis, 31 (onn. 134, 

59 Shuttleworth v. Winter, 55 N. Y. 624. 

60 McEwen v. Troost, 1 Sneed, 186. 

61 Connor v. Trawick, 37 Ala. 289. 

62 Martin v. Ramsey, 5 Humph. 349; see also Brum- 
mett v. Barber, 2 Hill (8. C.) 543. 

63 Parker v. Recks, 8 Jones (N. C.) L. 447; 
Rogers, 40 Conn. 512, 518. 
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IMPLIED WARRANTY OF SOLVENCY OF 
BILLS AND NOTES. 

Strictly speaking there is no warranty of 
the solvency of bank notes, bills of exchange, 
or promissory notes transferable by delivery, 
implied in the mere transfer of either of them 
in payment of a debt. But, with regard to 
the former, there are two lines of cases, one 
of which does, while the other does not, in ef- 
fect, declare that payment made in such cur- 
rency operates as a discharge of the payor’s 
obligation whether the bank of issue be sol- 
vent or insolvent; and the second and last 
come within the saxe common rules, but de- 
pending upon the concomitants of a particu- 
lar transaction for a guide to their applica- 
tion. The circumstances attending each 
transaction are invoked to aid in bringing to 
light the term not found in their agreement 
by the expression of the parties. But this 
term is not always afforded because of the 
want of authority by fact or legal presump- 
tion. Confining the limits of a contract to 
those found in its definition, payment will not 
be a necessary term in giving rise toa con- 
tract. Its obligation is discharged by mak- 
ing payment, but created by mutual promises 
and a subject matter. But the authorities 
are opposed to each other upon the question 
of payment. Now, excluding the matter of 
fraud on the part of a payor, ought payment 
of a present or an antecedent debt made by 
him in the notes of an insolvent bank be ab- 
solute if both parties to the transaction are 
equally ignorant of the insolvent condition of 
the bank? 

In looking for an answer to this question, 
the conflict of authority seems to have grown 
out of the distinction made by different 
vourts in the character of the thing given in 
payment—whether it was money or a promise 
to pay money. 

In the case of Lightbody v. The Ontario 
Bank,! the eminent counsel for the plaintiff 





111 Wend. 1; 13 Wend. 101. The plaintiff present- 
ed his check for a partial amount of his deposit with 
defendants and received a note issued by another bank 
which note was current at that time, but was in fact 
of little value on account of suspension of the bank of 
issue; and both parties were ignorant of that fact. 
This class of cases makes the loss fall upon him who 
was owner of the notes at the time the bank suspend- 
ed, treats them as promises to pay cash and thereby 
compels the holder of them to warrant the solvency of 





contended that there was no difference be- 
tween a counterfeit note and a note of an in- 
solvent bank; and this view of the matter 
was taken by the court. It was held that as 
the notes were given in payment of an ante- 
cedent debt, they would not discharge it, for 
they were without value. This was only an- 
other way of saying that the notes were not 
cash. 

But although the plaintiff succeeded upon 
the ground that he did not get sound money, 
it is submitted, he got money from the de- 
fendants, it having only been stripped of that 
quality which made it current in business. 
It did not lose its character or identity be- 
cause of the suspension of the bank of issue, 
and it was by no means certain that it might 
not have its full value restored toit. It was 
current upon the market as money, at the 
time of its delivery. It is none the less 
money because it is not afterwards current in 
business. 

No one would concede any intringic value 
in, or treat a counterfeit note asa legal entity 
but that objection could not be well taken 
against a bank note which has had its incep- 
tion by authority and good faith. And it is 
difficult to see how a suspension of the bank 
of issue can give the note the spurious quality 
possessed by a counterfeit. Suppose a 
counterfeit note be passed in a transaction 
denominated a sale and neither party knows 
it is such, the right to recover the thing given 
for the counterfeit, would not be questioned, 
for the elements of a valid sale are not all 
present—there was not a unity of mind be- 
cause the thing received was not that intended 
by the receiver. But that essential would not 
be absent in receiving a note of an insolvent 
bank, for the character of it remains the 
same as when issued. It would be a genuine 
bank note, current in the market with a latent 
defect which is discovered by the holder of 
it. Here then is a clearly defined distinction 
which takes the note of a ‘broken bank’’ out 
of the class including spurious notes. There 
is only a mistake us to the quality of the thing 
received, while the mistake arising from the 


the bank of issue. Lightbody v. Ontario bank, Sup.; 
Roberts v. Fisher, 48 N. Y. 159; Wainwrighty. Web- 
ster, 11 Vt.; Townsend v. Bank Racine, 7 Wis. 185; 
Westfall v. Braley, 10 Ohio St. 188; Harley v. Thorn- 
ton, 2 Hill (S. C.) 509; Frontier Bank v. Morse, 22 
Me. 88; {Fogg v. Sawyer,§9 N. H. 365. 
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offer and acceptance of a counterfeit is a 
mistake as tokind. This distinction is readily 
applied to the subject matter of a contract 
either executed or executory. If it cannot 
be taken in ascertaining the value of a con- 
sideration, then a lawful bank note may be- 
come equivalent to an unlawful one for the 
reason that its circulation is arrested by the 
embarrassment of the bank. 

But while it is conceded that a spurious 
note is no consideration, it can hardly be 
considered that a genuine note is not some 
consideration ; and if not equal in value to 
the thing for which it was given it is so by no 
fault of the giver, and it is no more his legal 
duty tosupply the loss than it would be to 
refund a portion of the consideration money 
received as the price of a thing sold which 
subsequently discloses an inherent defect, if 
there be no express agreement so to do. 
There is another line of cases which practically 
adopts this distinction between kind and 
quality and declares that the loss must be 
sustained by him who holds the depreciated 
notes at the time it is made known.? Bayard 
v. Shunk was a case where a judgment had 
been paid in the bills of an insolvent bank, its 
insolvency being unknown to the parties to 
the transaction.* There is much force in the 
argument of Chief Justice Gibson that bank 
notes are either cash, or promissory notes, 
and that they are as much a legal obligation 
after as before their circulation is arrested by 
embarrassment of the bank. The fact that 


2 Bayard v. Shunk, 1 W. & S. 92; Miller v. Race, 1 
Burr. 452: Young v. Adams, 6 Mass. 182; Scruggs 
v. Gas, 8 Yerg.175; Levy v. Bank U.S., 4 Dall. 435; 
Ware v. Street, 2 Head. 609; Edmunds v. Digges, 1 
Grat. 359; Lowrey v. Murrell, 2 Port. 282; Corbet v. 
Bank of Smyrna, 2 Har. 235; Daniels Neg. Insts. sec. 
1677. 

8 In delivering the opinion of the court, Chief 
Justice Gibson says: ‘*The assertion that it is always a 
subsisting fact of an agreement that a bank note shall 
turn out to have been good when it was paid away can 
be conceded no farther than regards its genuineness. 
That genuine notes are supposed to be equal to coin is 
disproved by daily experience which shows that they 
circulate by consent at their nominal value when 
notoriously below it. But why hold a payor responsi- 
ble forafailure of the bank only when it has been 
ascertained at thetime of the payment, and not 
for insolvency in an ascertained failure afterwards? 
And in Edmund v. Digges the court says ‘‘there is no 
implied wurranty of the value of current money of the 
country passing from hand to hand in the courseof 
trade, commerce or business. This is true not only of 
money * * * but is equally so in regard to the 
notes of banks and bankers, payable to bearer and 
circulated by delivery.’’ 





they circulate freely in the channels of busi- 
ness and are taken every where as the medium 
of exchange by reason of their cash qualities 
rather takes them out of the class to which 
promissory notes belong. If they are money 
when issued, the presumption of conditional 
payment need not here be considered in con- 
nection with payment of an antecedent debt. 
But the doctrine that no warranty of 
solvency obtains is not limited to bank notes ; 
it has been extended to transactions where 
negotiable promissary notes of a third person 
transferrable by delivery have been given for 
a thing bought.* And it is upon the theory 
of sale that those cases have been decided, 
for they exclude the question of payment. 
There is also a line of cases where the 
agreements are only executory.° But these 
cases do not reach the question of warranty, 
for the transactions were not complete when 
the losses occurred. The notes to be given 
for the goods agreed to be delivered, became 
of no value before time for delivery. The 
question is, shall the rule laid down by the 
courts of Pennsylvania, to be taken as cor- 
rect, instead of that of the courts of New 
York? The former limits the doctrine of im- 
plied warranty to the subject matter of a 
contract, while the latter practically extends 
the rule to the price paid for a thing. The 


4 Day v. Kinney, 131 Mass. 37; Bicknall v. Water- 
man, 5 R.I. 48; Burgess v. Chapin, Ib. 225; Beckwith 
v. Farnum, Ib. 230. The plaintiffs, in the case of Day 
v. Kinney were owners of a negotiable promissory 
note capable of passing by delivery. They were in- 


.debted to the defendant for a smaller amount than the 


note, and he agreed with them to buy the note at a 
discount and pay for it by giving a receipt for his ac- 
count against them, giving them $300 worth of leath- 
er and his check for the balance of the note. The re- 
ceipt, account and leather were forwarded to them 
and they delivered the note to him. Two days after 
the defendant had sent the leather, he learned that 
the makers of the note were insolvent, reclaimed the 
goods in the hands of the carrier and stopped payment 
of the check. The insolvency of the makers was un- 
known to either party at the time of sale, they were 
subsequently adjudicated bankrupts and the note 
proved worthless. The action was brought fora re- 
fusal to deliver the goods and for non-payment of the 
check, ind it was held, substantially, that the mere 
taking of the note in exchange for the property given 
by the defendant constituted a sale of a chattel, and 
that facts to show that the note was taken in a differ- 
ent way were not offered in evidence. It was an exe- 
cuted transaction, the defendant only attempting to 
exercise the right of stoppage in transitu. And it is 
inferred from the opinion by Chief Justice Gray that 
only fraud or an express understanding would have 
demanded a rescission of the sale. 

5 Owenson v. Morse, 7 D. & E. 64; Roget v. Merritt, 
2 Caine’s, 117; Benedict v. Fields, 16N. Y. 595. 
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one declares bank notes money, while the 
other effectually denies that they are such. 
The court of New York virtually says that 
unless the banks can redeem their notes in 
full they are not money, but promissory 
notes. But it is quite certain that while 
those notes circulated in business channels, 
the rules and customs applicable to promis- 
‘sory notes were not brought into use. And 
it is difficult to see how they could be invoked 
consistently, after a suspension of the bank. 
But suppose they were applied in a case like 
that of Lightbody v. The Ontario Bank; the 
latter was not an indorser and was not enti- 
tled to notice cf dishonor, and it passed a 
genuine bill on another bank. It was as in- 
nocent of injustice as the party who received 
the note. Should the mere act of passing 
the note be considered negligence? The note 


was current on the market when transferred,,. 


and payment by it should have been absolute. 
But the promissory note of an individual has 
not so much scope as a bank note, and if it be 
the note of a third person, indorsed or unin- 
dorsed, and given in payment of an anteced- 
ent debt it is only a conditional discharge of 
the same.§ Cuas. A. Bucknam. 
Minneapolis, Minn. 


6 Slocomb v. Larty, 1 Hempst. (Ark.) 481; Griffith 
v. Grogan, 12 Cal. 317; Butts v. Cuthbertson, 6 Ga. 
166: Smalley v. Eddy, 19 Ill. 207; Thom v. Wilson, 27 
Ind. 370; Burrows v. Cook, 17 lowa, 436; Proctor v. 
Mather, 3 B. Mon. 353; Parkhurst v. Jackson, 36 Me. 
404; Pearce v. Wallace, 1 Har. & J. 48; Devlin v. 
Chamberlin, 6 Minn. 468; Caldwell v. Fifield, 24.N. J. 
Law, 150; Kelty v. Second, etc., Bank, 52 Barb. 828; 
McIntire v. Kennedy, 29 Pa. St. 448; Prescott v. Hub- 
bell, 1 M’Cord 94; McNeil v. McCannly, 6 Tex. 163; 
Campbell v. Mosely, 4 Munf. 487; Williams v. Ketch- 
um, 21 Wis. 482; League v. Wassing, 85 Pa. St. 244; 
Gordon v. Prince, 10 Ired. 3888; Downey v. Hicks, 
14 How. 249; Noel v. Murray, 3 Kern. 169. 








CONTRACT—CONSIDERATION—-PROMISE 
BY INSURANCE AGENT To INSURE. 





FRAUENTHAL v. DERR. 


Supreme Court of Pennsylvania. 





A suit can not be maintained against an insurance 
agent, merely for undertaking to get a property in- 
sured where he was paid nothing by the intended in- 
sured and where the premium had not been paid. 


Error to the Court of Common Pleas of Luzerne 
county. 





A Farnham and A. Ricketts, Esqs., for plaintiff 
inerror. G.M. Harding, Esq., and Messrs. Pal- 
mer, De Witt and Fuller, for defendants in error. 

GREEN, J., delivered the opinion of the court: 

It is not very easy to determine the precise 
character of the contract upon which the plaintiff 
seeks to recover. The narr is not printed and is 
not before us. The history of the case does not 
define the contract, nor does the argument. It is 
alleged that certain facts recited in the history 
and argument constituted a valid contract, but a 
contract for what is not stated. The plaintiff’s 
first point claims that if the defendants agreed to 
furnish to the plaintiff insurance upon his stock 
and furniture, in consideration of his agreement 
to pay. them for so doing a premium upon such 
insurance, such an agreement would constitute a 
valid contract. The substance of this point 
seems to be treated, by the counsel on both sides 
and the court, as the test of the plaintiff's case, 
and as such it seems to us perfectly clear that the 
answer of the learned judge of the court below to 
the point was correct. He said the point would 
be well taken if the contract was that the defend- 
ants would insure the plaintiff, or if the rate of 
premium was to be paid to them as consideration 
for their service in procuring the insurance. But 
the court proceeds to say, under the testimony 
this was not the contract, and the point was inap- 
plicable. It appears to us the learned judge was 
entirely correct in this statement. The plaintiff 
was examined as & witness and he made no pre- 
tence that the defendants undertook toinsure him 
themselves, or that the premium was to be paid 
to them for insurance by them. On the contrary 
the plaintiff testified that the defendants were to 
obtain policies of insurance for him in certain 
companies, and the premium was to be paid to 
the companies. In other words, the actual insur- 
ance contracts were to be made with other par- 
ties than with the defendants, and those insuring 
parties were to receive the premiums. This being 
the case there was no contract of insurance be- 
tween the plaintiff and defendants, and hence 
there could be no recovery upon the theory of 
such a contract. If it wasa contract to procure 
insurance, then, as there was no stipulation for 
the payment of any compensation by the plaintiff 
to the defendants for their services in procuring 
the insurance, there was no consideration for the 
contract on their part. Of course the premium to 
be paid was no consideration money to the de- 
fendants, because it was to be paid for the insur- 
ance itself, and not for precuring it. Moreover, 
it was to be paid to the insurance companies as 
the consideration of the contracts with them, and 
not to the defendants, except only as the agents 
of the companies. It is suggested that part of 
the premiums was to go to the defendants, and 
therefore there was sufficient consideration for 
their engagement. But as the learned judge of 
the court below very well says, the commission 
to the defendants was derived from the compan- 
ies, and was the consideration money from the 
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latter to the defendants as their agents in effect- 
ing policies, and if the defendants are to be re- 
garded as the agents of the companies in the tran- 
saction, the cause of action would be against the 
companies for failure to deliver the policies, and 
not against theiragents. The present action re- 
gards the defendants only, and in their individual 
capacity, and proceeds upon the idea that they 
failed to procure insurance, but are nevertheless 
liable as effectively as if policies had been exe- 
cuted and premiums paid. But it is evident that 
upon that aspect of the case there could not pos- 
sibly be any consideration money to the defend- 
ants out of the premiums, since if there were no 
premiums, there was nothing upon which any 
commission could be paid. We see nothing in 
the case but mere non-feasance of an executory 
promise, which was nudum pactum, and this con- 
fers no right of action. There was no error in the 
rejection of the testimony covered by the first as- 
signment, but even if there had been it was cov- 
ered by the subsequent admission of all of it that 
was material. 
Judgment affirmed. 





REAL OR PERSONAL PROPERTY — HAY 
SCALES—-BILL OF SALE. 


DUDLEY v. FOOTE. 





Supreme Court of New Hampshire, Aug. 28, 1884. 

Hay scales built upon land by the owner are real 
estate, and pass with the soil under them, not to the 
executor but to the heirs, as a well dug and stoned by 
the testator would have passed to them; and a Dill 
of sale from the heirs of five sixths of the scales, not 
under seal, did not convey any interest in the scales 
or give a right to any portion of the income derived 
from them. 


The owner of real estate made an excavation, 
stoned the same and placed thereon a certain hay 
scale in the same manner that scales of that nature 
usually are, a portion of said seale being within 
the limit of the highway, and died. The scales 
were inventoried as personal property, and five 
of his heirs gave a bill of sale, unsealed, to Gage, 
of five sixth of the scales, who, by the same kind 
of instrument, gave Russ a half interest therein. 
The same heirs afterwards conveyed to Gage their 
five-sixth interest in the real estate on which the 
scales were, and Russ later conveyed his interest 
in the scales te Dudley by unsealed bill of sale. 
Later Dudley sold out to plaintiff. Russ and 
Dudley had always divided the profits but the de- 
fendants who were agents for Gage in managing 
the scales on commission refused to account to 
the plaintiff for half the residue after deducting 
their commission, wherefore plaintiff brought 
suit. 

Barnard & Barnard, for the plaintiff; Buzton, 
Shirley & Stone, for the defendants. 





Dog, C. J.—The hay scales being originally 2 
part of the real estate of Reuben Johnson, passed 
with the soil under them, not to his executor, but 
to his heirs, as a well, dug and stoned by the tes- 
tator at the same place, would have passed to 
them, and their title was not divested and the le- 
gal character of the property was not changed by 
the elassification of the executor’s inventory. 
The sixth part of the scales, that passed to Mrs. 
Gage, has not ceased to be an undivided part of 
her undivided sixth of the whole tract of land. 
The rest of the tract was conveyed by her coten- 
ants to her husband. The plaintiff has acquired 
no interest in the land by deed, devise, descent, 
prescription or estoppel; and the question is 
whether one-half of the scales became her per- 
sonal property, and whether she can recover in 
assumpsit, a part of the income received by the 
defendants who are agents of Mr. Gage who is 
agent of his wife. 

The land under the weighing apparatus is the 
property of Mr. and Mrs. Gage and a part of the 
income received by the defendants is compensa- 
tion for the use of that land, and if the plaintiff 
could recover any part of the income, she would 
not be entitled to any part of the ground rent in- 
clud din the income. 

Mrs. Gage has not consented toa transformation 
of any part of the scales into personal property, 
nor imposed upon the land the incumbrance of the 
plaintiff’s right to keep her personal property on 
it, and the co-tenants of Mrs. Gage could not 
subject the land to such an incumbrance to her 
detriment. If, by the bills of sale, the plaintiff 
had become owner of one half of the scales as 
personal property, that half would occupy the 
Gage’s land under a license which Mrs. Gage 
might claim was unauthorized, and which Mr. 
Gage, the licensor, might claim was revocable or 
limited in time: Houston v. Laffee, 46 N. H. 505; 
Batchelder v. Hibbard, 58 N. H. 269; Taylor v. 
Gerish, 59 N. H. 569; Morse v. Copeland, 2 Gray, 
302;~Wiseman v. Luckinger, 84 N. Y. 31; Wood 
v. Leadbitter, 13 M. & W. 838; Adams v. Andrews, 
15 A. & E. (N. 8.) 284; Cornish v. Stubbs, L. R. 
5C. P. 334; Mellow v. Watkins, L. R.9 Q. B. 
400. 

With or without a revocation or other termina- 
tion of the license, there would be a question 
whether the plaintiff could rightfully keep her 
half of the scales where they are. And as they 
are probably indivisible, and a removal of the 
whole or half of them would bea destruction of 
Mrs. Gage’s real estate, there would be a-_ques- 
tion whether the plaintiff could rightfully carry 
her half away. But itis not necessary to con- 
sider the difficulties of the ownership for which 
the plaintiff contends, or to inquire whether Mrs. 
Gage’s co-tenants could, by deed, constructively 
change an undivided portion of a stratum of a 
section of the land into personalty. If a deed of 
the scales, executed by all the heirs of Reuben 
Johnson, would have conveyed the scales and the 
land under them, Marston v. Stickney, 58 N. H. 
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609, and if the co-tenants of Mrs. Gage could 
have made a partial partition of the whole tract 
by a deed of their five sixths of the scales. 4 Kent 
Com. 368; Davis v. Barnard, 60 N. H., the bills 
of sale given by them and Mr. Gage not being 
deeds, did not convey a legal title; Kingsley v. 
Holbrook, 45 N. H. 313; Howe v. Batchelder, 49 
N. H. 204; Stewart v. Clark, 13 Met. 79; §. 
Bank v. S. Society, 127 Mass. 516; Morse v. Salis- 
bury, 48 N. Y. 636; Wheeler v. Reynolds, 66 N. 
Y. 227. 

For some purposes there may be a constructive 
severance of growing trees, or other part of the 
realty, and a conversion of the constructively sev- 
ered part into personalty, by deed: Kingsley v. 
Holbrook, supra; Gooding v. Riley, 50 N. H. 400, 
412, 413; Hoit v. Stratton Mills, 54 N. H. 109,110, 
111; L. F. Co. v. L. G. & F. Co., 82 N. Y., 476, 
484, 485; Irons v. Webb, 12 Vroom, 203. The 
constructive severance and conversion are effect- 
ed by the instrument that divides the title of the 
realty into parts and conveys a part away. The 
part of A is not turned into personal property by 
his deed conveying the whole title to B, or by a 
bill of sale that conveys nothing. Here has been 
no conveyance by either of the Gages and no act- 
ual or constructive severance of the scales or one 
half of them from the rest of the land. By a bill 
of sale not under seal.given by Mr. Gage, either be- 
fore or after he received his deed, he could convey 
neither one half of the whole tract of land nor one 
half of an unsevered part of it. Sucha bill of 
sale signed by him and his wife would not have 
transferred the legal title. If for the purposes of 
this case, any intention of Reuben Johnson could 
have prevented the scales becoming real estate, it 
does not appear that he had an intention that 
could qualify the legal effect of his annexation of 
them to his soil. 

The opinion of subsequent owners of the land 
that the scales were not real estate, was an error 
of law that did not change the legal character of 
the property; and Mr. Gage’s intention to convey 
one half of the scales was not carried into effect 
by such an instrument as the law required for the 
conveyance of realty. If all the signers of all the 
bills of sale intended to convey real estate and to 
make the purchaser a tenant in common of the 
land, or owner of an undivided part of the scales 
constructively severed from the land, and if either 
of the bills of sale is a contract for the sale of land 
of which specific performance can be enforced in 
equity, by a decree for a deed making the plaintiff 
the owner of one half of the scales unsevered or 
constructively severed, such a deed can not be 
given by the defendants; and all the bills of sale 
without a seal have not carried to the plaintiff the 
lega! title necessary for the maintenance of this 
action. For the purposes of this case, the bills of 
sale are as immaterial as so many oral sales of 
unsevered realty. The scales are apart of the 
land; and the plaintiff not being a co-tenant of 
the land is not a co-tenant of its income. 





Judgment for the defendants. 
CARPENTER, J., did not sit. The others con- 
curred. 





WILL—REVOCATION BY MARRIAGE—MAR- 
RIED WCMEN’S LEGISLATION. 





SWAN v. HAMMOND. 





Supreme Judicial Court of Massachusetts, 
October, 1884. 


Though the laws of a State give a married woman 
all the rights of a feme sole with capacity to contract, 
hold and dispose of property, they have not changed 
the common law rule which revoked a woman’s will 
upos marriage though no children were born. 


W. B. Gale & W. N. Mason, for petitioner. C. 
F. Dewing & G. L. Sleeper, for appellant. 

CoLBuRN, J., delivered the opinion of the 
court: It appears by the record and agreed facts 
in this case that Susan E. Haven, an unmarried 
woman, made her will on May 20, 1853; that she 
was then possessed of real and personal estate, all 
of which by her wills he devised and bequeathed to 
her sister who was named as executrix; that on 
October 3, 1861, she married Thomas F. Ham- 
mond, and lived with him until her death on 
January 18, 1883; that her husband had no knowl- 
edge of the existence of the will until after her 
decease; that no child was born of the marriage; 
and that the will was presented for probate by the 
executrix therein named, and was approved and 
allowed on April 3, 1883, and the husband ap- 
pealed. 

The only question presented is, whether the 
will was revoked by the marriage. 

It has been well settled at common law, at least 
since Fors v. Hambling’s case decided in 1589. 
4 Rep. 61, that the murriage of a femme sole re- 
vokes her will. In the case of a man, itis equally 
well settled that marriage alone does not revoke 
his will, but that marriage and the birth of a 
child do. 1 Jarm. on Wills, 122. Warner v. 
Beach, 4 Gray, 162. The reason why the will of 
femme sole is revoked by her marriage is com- 
monly stated to be that marriage takes away her 
testamentary capacity and destroys the ambula- 
tory nature of her will. And it is urged in argu- 
ment that since the statutes allowing a married 
woman to make a will, with certain limitations as 
to the rights of her husband, were passed, the 
reason upon which the rule was founded that the 
will of a femme sole is revoked by marriage no 
longer exists; and that her will, like that of a 
man, should be held to be revoked not by mar- 
riage alone, but by marriage and the birth of a 
child. This argument is not without force, but 
its force would be much greater if we could see 
any good reason why in the case of a man, both 
marriage and the birth of a child should be held 
necessary for the revocation of his will. The rule 
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was adopted from the civil law, and is now firmly 
established as part of the common law, but the 
reason upon which it is founded is not obvious. 

Marriage alone in the case of a man or woman 
would seem to be sufficient change in the condi- 
tion and circumstances to cause an implied revo- 
cation of a will previously made. A_ will 
made before marriage and taking effect after 
marriage must take effect in a very different man- 
ner from that in the mind of the testator when 
the will was made. The rights of the husband 
or wife must greatly modify its provisions; and it 
can hardly be supposed that an unmarried person 
would make the same will he or she would make 
after marriage. And if we were under no 
restraint, we might well hesitate to hold that, 
since testamentary capacity has been given to 
woman,her will made when sole should be revoked 
only by marriage and the birth of a child, as 
in the case of a man, for the sake of uniformity 
only, when we are inclined to think a better rule 
would be in the case of a man, his will should be 
revoked by marriage alone. But such a rule can 
only be introduced by the Legislature. In Eng- 
land, by St. 1 Vict. c.27 § 18 and in many of the 
States in this country, it has been provided by 
statute thatthe wills of both men and women 
shall be revoked by marriage. See collection of 
statutes in 1 Jarman on Wills, 122 Notes to Big- 
elow’s Ed. 

But we are of opinion that the question now 
before us has been so far settled by statute as not 
to admit of change by construction. P. 5S. c. 127, 
§ 8, after providing that no will shall be revoked 
unless by burning, tearing, etc., or some other 
writing executed in the manner required in the 
case of a will, goes on as follows: ‘But nothing 
contained in this section shall prevent the revoca- 
tion implied by law from subsequent changes in 
the condition or circumstances of the testator.” 
Itis not apparent that an entire revocation by 
implication of law results from any change of 
condition or circumstances, except that of a sub- 
sequent marriage. See discussion in Warner v. 
Beach, 4 Gray, 162. This clause as to implied 
revocations was first introduced in the Rev. Stat. 
c. 62,§9. The other provisons as to revocation 
were substantially taken from §2 of c. 24 of the 
acts of 1783. The commissioners in their note to 
this section say: ‘‘The clause as to implied re- 
vocation recognizes and adopts the existing law 
as established and understood among us.” And 
their further discussion of this subject shows 
clearly that they had in mind the rule of the cém- 
mon law, that in case of a man, marriage and the 
birth of achild, and inthe case of a woman, 
marriage alone, revoked a will previously made. 

We are of opinion that this provision, as to im- 
plied revocations from its language and the reasons 
given for its introduction, has substantially the 
force of an express enactment of the rules of the 
common law, which we are not at liberty to change 


even if the reason for the rule, in case of a woman ] 


no longer exists. This was the view taken in 





Brown v. Clark, 77 N. Y. 269, upon a similar 

question under a statute of New York. We are 

therefore of opinion that the will of Susan E. 

Hammond was not properly admitted to probate. 
Decree of Probate Court reversed. 


NoTe.—The Supreme Court of Michigan in Noyes 
v. Southworth, 20 N. W. Rep. 891 (Oct. 22, 1844), ar- 
rives at a conclusion contrary to that in the principal 
case, Campbell, J. saying: ‘*Laying aside such de- 
cisions as are made under statutes, the only founda- 
tion for holding a woman’s marriage to operate as an 
implied revocation is the common law rule to that ef- 
fect, which was based on the effect of marriage on a 
woman’s property and testamentary capacity. By 
marriage her personalty devolved on her husband, 
and left nothing for a will to operate on, unless, pos- 
sibly, such rights in action as should not be reduced 
to possession during coverture. So it was further 
held that she could make not testamentary provision 
during coverture relating to her own property without 
her husband’s concurrence, and this would prevent a 
revocation, as well as any other testamentary act, 
and a will cannot be recognized which is not subject 
to revocation by the testator. These were reasons 
enough to maintain the common law doctrine. And 
the exceptions show that these were the only reasons, 
for they only extended to wills under powers of ap- 
pointment, and devises which were suspended dur- 
ing coverture and revived by the husband’s death. 
These doctrines are elementary, and a general refer- 
ence to the authorities cited on the argument will suf- 
fice.1 

Our constitution has done away with all the disabili- 
ties of coverture on this head,and expressly authorized 
every married woman to make wills of her estate 
as if she were sole. This leaves her case to be governed 
by the same rule which would apply to any one 
else on change of condition. Apart from some de- 
cisions based on statutory or peculiar local usages, 
the doctrine is quite uniform that marriage alone, 
without birth of issue, will not revoke a man’s will. 
It may be doubtful whether, under our statutes con- 
cerning children born subsequently, the birth of issue 
would have the same significance. That question is 
not before us. But there is no sound reason that we 
can perceive why, in the absence of statute, implied 
revocations should be extended, or should be differ- 
ently treated as between men and women, when the 
property rights of married women have ceased to be 
hampered by marriage. We do not think the case 
calls for the discussion of any doctrines which are not 
based on the rules and reasons of the common law, 
and which, when we depart from these, would lead 
into conjectural and uncertain results. We think 
the will was not revoked.’’ 

The Supreme Court of New Hampshire in the recent 
case of Fellows v. Allen took the same view. 


1 See especially for the old doctrine, Forse & Hem- 
bling’s Case, 4 Coke, 61, and notes to modern editions, 
and the reference to Plow, 343; also to Kent. Comm. 523- 
527. 





NEGOTIABLE PAPER--INDORSEMENT— 
DISHONOR—NOTICE—ASSIGNMENT’ 
BY INDORSER. 


CALLAHAN vy. BANK OF KENTUCKY.* 
Kentucky Court of Appeals, Sept. 23, 1884. 








* The remainder of the case turned upon obvious or 
unimportant points, and is not here published. 
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Where the endorser of a bill makes an assignment 
for the benfit of creditors, notice of dishonor given to 
the assignee only is sufficient. 


Appeal from Louisville Chancery Court. 

Lane & Harrison, Bijur & Davis for appellants; 
Goodloe & Roberts, for appellee. 

Before the maturity of a note upon which 
Callahan was indorser, he made an assignment to 
Stuky of all his estate except what was exempt. 
Notice of the note’s dishonor was given to Stucky 
but not Callahan. 

Hout, J. 

The failure to notify Callahan of the dishonor 
of the paper presents a troublesome question. 
After a careful review we have been unable to 
find any exact precedent. 

The contract of an indorser is, that the maker 
of the note or drawee of the bill will pay it, if it is 
presented at maturity, and payment demanded; 
and if he does not, that then the indorser will pay 
it, provided he is duly notified of its dishonor. 

The undertaking is collateral and conditional. 
The indorser hasa right to fix the terms upon 
which he will be bound; and having done so, the 
holder of the paper cannot alter them, and must 
comply strictly with them. 

It is a condition precedent to the liability of the 
indorser that he shall be duly notified of the non- 
payment of the paper. 

The certainty of this rule creats security and 
stability in commercial transactions. Its object 
is to put the party on the alert, and by notifying 
him that his estate will he held liable, to enable 
him to look to the party in front of him. 

In the case of a bankrupt drawer or indorser 
the law is not well settled whether notice of pro- 
test is to be given to him or the assignee, or to 
both of them. 

The language of most of the text writers upon 
this point is singularly uncertain. 

Parsons says: ‘‘If a person entitled to notice be 
bankrupt, notice should be given to him if his 
assignees are not yet appointed. If they are, 
notice should perhaps be given to them if the fact 
of their appointment is known to the holder or 
might be known by him by the exercise of due 
diligence, but notice might perhaps even then be 
sufficient if given to-the bankrupt. Under our 
State insolvent laws, and wherever the point has 
not been settled by decision or a positive usage, 
it would seem to be the safest course to give 
notice, both to the insolvent and to the assignees 
also. If the insolvent has absconded, notice 
should be given to the assignees; and if they are 
not appointed we should suppose thata delay 
until their appointment would not discharge any- 
one; and although notice may be given to anyone 
holding or representing the estate, we should 
think it better to notify the assignees when ap- 
pointed.” 1 Parsons on Notes and Bills, p. 500. 

The language of Story is: ‘If the party entitl- 
ed to notice has become bankrupt, and assignees 
have been chosen or appointed, notice to the 





assignees is proper and will be sufficient;” but 
he also says: “If any of them are bankrupt, 
notice should be given to them and to their as- 
signees, if any are appointed; otherwise to the 
bankrupts themselves.’’ Story on Bills of Ex- 
change, secs. 305, 389. 

Another writer uses this language: “If the 
party entitled to notice be a bankrnpt, notice 
should be given to him before the choice of as- 
signees, and after such choice to them.”’ Chitty 
on Bills, p. 228. 

“Tt the drawer of the bill,’’ says Mr. Byles, 
‘“*become bankrupt, notice must, nevertheless, be 
given to him—at all events before the choice of 


assignees. Ifthe assignees are appointed, perhaps 
notice should be given to them.”’ Byles on Bills, 
p. 216. 


The language of another leading authority is 
equally cautious. He says: ‘If the party be 
bankrupt itis best to give notice to him and to 
his assignee also. If there be yet no assignee 
appointed, notice to him is sufficient, and perhaps 
it might be sufficient even if one had been ap- 
pointed. If given to the assignee alone, it would 
probably be sufficient.’’ Daniel on Negotiable 
Instruments, sec. 1002. 

The weight of authority seems to be, that notice 
to the assignee of a bankrupt is sufficient; and by 
analogy the ruleshould be the same as to the 
assignee of an insolvent. {[t is true that a bank- 
rupt and an insolvent do not stand upon exactly 
the same footing. The former may be discharged 
from liability for his debts, while the latter can- 
not be; and the former cannot be sued, while 
judgment may be obtained against the latter; but 
yet the main object of requiring notice to be given 
of the dishonor of negotiable paper is that the 
indorser may protect his estate by enforcing pay - 
ment against or obtaining security from those 
liable to him upon it; and the rule as to notice 
should be the same, whether the estate has passed 
into the control of an assignee by a voluntary con- 
veyance, or by operation of law. 

In the one case the debtor selects a person to 
take charge of his estate and distribute its pro- 
ceeds to his creditors; while in the other the 
same end is accomplished by operation of law. If 
notice to the assignee of the bankrupt is sufficient 
because he isthe representative of the estate, then 
the same reason applies with equal force to an 
assignee under a voluntary conveyance; and al- 
though the deed from Callahan did not in fact 
transfer his entire estate, yet it must be treated as 
a general assignment in considering this question. 

We must not be understood as determining 
whether a notice of the dishonor of negotiable 
paper sent to the bankrupt or insolvent alone and 
not to the assignee would or would not be suf- 
ficient, as that question is not presented in this 
case; but it seems to us that it is consistent with 
both reason and law, and necessary to the useful- 
ness of commercial paper, that when one person 
by an assignment of his estate has placed it and 
the settlement of his debts in the control of another 
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that a notice tothe latter of the dishonor of paper 
should be sufficient. 

It is urged, however by the distinguished 
counsel for the appellants that even if this be so, 
yet Callahan was entitled toa personal notice 
because he did not in fact assign all of his estate; 
was not in fact insolvent; and only created a trust 
on the larger portion of his property to secure his 
creditors. 

By the deed of assignment the assignee was to 
take control of the property; rent all oz any of 
the real estate, and collect the personal estate; 
compromise claims against the estate; insure it; 
investigate all demands against Callahan before 
recognizing them as valid, and determine the 
extent of bis liabilities; avoid litigation as far as 
possible, and settle all his indebtedness. In al 
this work Callahan was to aid the assignee. 

Evidently the purpose and intention was to 
give the assignee full pewer as to the liabilities of 
the grantor. Astothem he represented him ag 
fully as if be had been his personal representative. 
He had full power as to iheir settlement; and it 
was given, not because Callahan was insolvent, 
but because he desired to place his affairs inthe 
hands of some one who was competent to manage 
them in their confused condition. 

Under the foim of a deed of assignment for the 
benefit of his creditors, he made Stucky his gen- 
eral representative as to his indebtedness; and 
while an agent to receive and discharge debts 
may not have the power to accept or indorse bills 
so as to bind the principal, yet it is well settled 
that notice of their dishonor given to a general 
agent is valid as tothe principal. Daniel Neg, 
Insts., vol. 2, sec. 998; Byles on Bills, p. 293; 
Parsons on Bills, vol. 1,p. 499;Fasson v. Hubbard, 
55 N. Y., 465; and a genera agent is one whom a 
man puts in his place to transact all of his busi- 

, ness of a particular kind. 
Wherefore the judgment is affirmed. 





INFANCY—NECESSARIES—SUPPLY OF 
CLOTHES WHEN INFANT AMPLY 
SUPPLIED. 





BARNES v. TOYE. 





English High Court of Justice, Q. B. Div. July 22, 
1884. 

An infant is not liable for necessaries purchased 
when he is already possessed ofsuch a supply of the 
same description of articles as not to have been in 
want of more, though the vendor was ignorant there- 
of. 


This was a motion for a new trial in an action 
tried before Smith, J., brought to recover the 
price of clothes which the plaintiffs had supplied 
to the defendant. In answer to the defense, 
which raised the plea of infancy, the plaintiffs 
had replied that the goods were necessaries; and 





the learned judge had left the following questions 
tothe jury:—(1) Were the charges excessive; 
and (2) were the goods necessaries? The jury an- 
swered the first question in the negative, and the 
second in the affirmative, and had given a ver- 
dict for the plaintiffs. The present application 
was made on the ground of misdirection, which 
was based upon the learned judge having said, in 
leaving the second question to the jury: ‘It does 
not matter the amount of clothes he had in his 
box, trunk, or wardrobe, that not having been 
communicated to the plaintiffs; it is quite imma- 
terial; you must look at his position in life.”’ 

FIELD, J. 

In this action, if we look at the position in life 
of the defendant there is nothing to show that the 
goods supplied were not necessaries, and the de- 
fendant does not dispute it, but says that the con- 
tract was one which does not bind him, because 
he was already supplied with goods of the same 
description. Evidence was called on this point, 
it appears, but in summing up the learned judge 
told the jury that they were not to take it into 
account, and the effect is the same as if the evi- 
dence had been rejected. Now the direction of 
the learned judge is warranted by the decision of 
the Court of Exchequer in Ryder v. Wombwell, 
L. R. 3 Ex. 90, but on looking at the judgment of 
Willes, J., in the Exchequer Chamber (4 Id. 32), 
jt appears that there are conflicting decisions, and 
that the case of Foster v. Redgrave, L. R.4 Ex. 
35, n. 8, was not before the court below. In this 
conflict of opinion we must give our own judg- 
ment on the point. The law is that up to the age 
of twenty-one an infant can not bind himself; to 
this, however, there are exceptions. An infant 
has always been able to bind himself for his meat, 
drink, lodging, and matters necessary for his sus- 
tenance; and in modern times the general rule is 
that an infant may contract for the supply of nec- 
essaries suitable to his support in his station in 
life; and by Burghart v. Hall(4 M. & W. 727)it was 
established that an infant may contract for 
necessaries supplied on credit, although he has 
a sufficient income to supply himself for ready 
money. The question is, whether an infant 
can bind himself for things which belong to the 
class of necessaries, and are suitable to his position 
in life, if they are not really necessaries in the 
Sense that he could do without them. In Ryder 
v. Wombwell the court decided this point in favor 
of the tradesman, and had there been no authority 
against that decision I should have declined to 
question it, but there is such authority. In 
Baindridge v. Pickering,2 Wm. Bl. 1325, and in 
Bragshaw v. Eaton, 5 Bing. N. C. 231, the ques- 
tion whether the defendant was already provided 
with clothes was considered pertinent to the in- 
quiry whecher those supplied by the plaintiff were 
necessaries, and the decisions in those cases were 
followed by the court in Foster v. Redgrave. I 
am therefore, of opinion that the question ought 
to have been left to the jury whether the goods 
supplied here were neeessaries, taking into coa- 
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sideration not only the character of the goods, 
but whether the defendant possessed such a sup- 
ply of the same kind of goods as not to be in want 
of these. There must, therefore, be an order for 
a new trial. 

MANIsTy, J.—I am not clear that the case of 
Ryder v. Wombwell is not binding upon us, but 
as my learned brothers are of a different opinion 
I do not dissent from their judgment, though I do 
not give so much weight to the decision of Erskine, 
J., in Bragshaw y. Eaton as they do. 

Lopes, J.—I will not go through the cases, but 
will shortly state my view of the point. A con- 
tract by an infant for the supply to him of goods 
cannot be enforced unless the goods are necessaries 
for the policy of the law is to protect infants. A 
tradesman therefore deals with an infant at his 
peril, and if not voluntarily paid must lose his 
money, unless he can prove the goods supplied to 
have been necessaries according to the station in 
life of theinfant. We come, then, to the question, 
what are necessaries? To determine this we must 
take into account what the infant had when he 
gave the order. A watch may be a necessary, but 
if the infant is already supplied with a watch or 
watches, the one ordered could not be a necessary. 
It is said, however, that whether the infant is 
amply supplied is not to be regarded, where the 
tradesman is ignorant of the fact. If this were 
so the protection which is given to the infant 
would depend entirely on the knowledge of: the 
tradesman, and the infant would be deprived of 
the protection intended to be afforded him by the 
law. In my view it is just as immaterial whether 
the plaintiffs did or did not know of the existing 
‘supply, as it is whether they did or did not know 
that the defendant was a minor. In this case 
evidence as to the amount of clothes the defendant 
possessed when he gave the order was admissible 
and the jury should have been told that in arriv- 
ing at a conclusion whether the goods supplied 
were necessaries or not, they ought te consider 
whether the defendant was already sufficiently 
supplied. 

Order for new trial. 


NorTe.—The liability of infants for necessaries fur- 
nished to him is predicated upon the inability of such 
infants to live in accord with their necessities and sta- 
tions in life without them. It is therefore clear that an 
infant who lives with and is properly maintained by his 
parent can not bind himself to a stranger for the price 
of goods which belong to the class of necessaries.1 Not 
only must the goods belong to that class which may or 
not be necessaries, in any case, but they must be act- 
ually necessary to the infant at the time they are pur- 
chased. Consequently if some one else habitually fur- 
nishes and is prepared to continue to furnish an in- 
fant with what his necessities require, he has no 
necessities in fact, and therefore, there can be, as to 
nim no such things as necessaries. While it is a ques- 
tion of law whether articles furnished can under any 
circumstances be necessaries;2 ‘‘if they fall under 


1 Bainbridge v. Pickering, 2 W. Bl. 1325 (1779). 
2 Beeler v. Young, 1 Bibb. 521; Glover v. Ott, 1 McCord, 
572; Bent v. Manning, 10 Vt. 230; Tupper v. Caldwell, 12 











those general descriptions, then whether they were 
actually necessary and suitable to the condition and 
estate of the infant and of reasonable prices must reg- 
ularly be left to the jury as matter of fact.’ In other 
words ‘*what are necessaries is a question mixed of 
fact and law.’ Thus the court will not hold that 
goods intended by the infant as a present are necessa- 
ries;5 or dinners and desserts furnished to a student. 
whose wants are supplied by the college; or cigars.?7 
Articles coming clearly within the legal ciass of nec- 
essaries are food, drink, washing, clothing, physic 
and instruction and an infant may bind himself to pay 
for necessary meat, drink, apparel, necessary physic, 
and such other necessaries, and likewise for his good 
teaching or instruction, whereby he may profit him- 
self afterwards.’’8 Balls and serenades can not be 
necessaries ;9 nor rent of a building for carrying on a 
trade;10 nor goods to carry on such trade,!l unless 
they be consumed in his own family;!2 nor are suits of 
satin and yelvet with gold lace;13 nor racing jackets ;14 
nor cockades for the soldiers of an infant officer:15 nor 
chronometers for lieutenants;!6 nor horses, general- 
ly;17 though the infant be a farmer;18 nor a stan- 
hope;!9 nor coach hire:-0 nor money lent2!; even 
though to be used in payment of a prior valid mort- 
gage on the infant’s property ;22 or to relieve him from 
draft for military duty. 3 But it it be lent for payment 
of a debt owing for necessaries he is liable 24 So money 
lent for the purchase of necessaries is recoverable if 
actually expended for them.25 So a surety who is 
obliged to pay a note given for necessaries can recover 
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21 Earle v. Peale, 1 Salk. 387; Beeler v. Young, 1 Bibb, 
519; Smith v. Gibson, Peake Add. Cas. 52; Darby v. 
Boucher, 2 Salk. 279; Probarth v. Knouth,2 Esp. 472. 
note. 

22 Magee v. Welsh, 18 Cal. 155. 

23 Darrell v. Hastings, 28 Ind. 478. 

24 Randall v. Sweet, 1 Denio 460; Marlow v. Pifield 1 P. 
Wms. 558; Harris v. Lee, Id. 482; Watson v. Cross, 2 Duv. 
(Ky.) 149; Hickman v. Hall, 5 Litt. 342. 

25 See Earle v. Peale, 1 Salk. 387; Smith v. Oliphant, 2 
Sandf. (N. Y.) Sup. Ct. 306; Bradley v. Pratt, 23 Vt. 386; 
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against the infant.2 Labor on articles for the infant’s 
customers ;27 timber furnished for repairs of his dwel- 
ling ;28 the expense of repairs on his dwelling-house, 
hough necessary to prevent immediate and serious 
injury to the house ;29 and in general counsel fees and 
expenditures in & lawsuité0 are not necessaries. But 
if the professional services be absolutely necessary for 
the personal relief, protection and support of the in- 
fant, they are probably necessaries.8! So fire insur- 
ance is not a necessary.32 But an infant is liable for 
the support of his wife and children;33 for his own 
common education ;34 though not for a collegiate edu- 
cation if he be in ordinary circumstances only;35 nor 
for musical ;36 or religious instruction.87 But for a 
bridal outfit and chamber set furnished to a female 
infant just before the nuptials she is responsible.88 
It is perhaps obvious that an infant is not liable for 
the price of even necessaries that he has bargained to 
pay, if itis anything but reasonable.39 


Darby v. Boucher, 1 Salk. 279; Ellis v. Ellis, 1 Ld. Raym. 
344 


26 Haine v. Tarrant, 2 Hill (S.C.) 400; Conn v. Coburn, 
7N. H. 368. 

27 Dilk v. Keigley, 2 Esp. 480. 

2 Freeman v. Bridges, 4 Jones L. 1. 

29 Tupper v. Cadwell, 12 Met. 559; see also West v. 
Gregg, 1 Grant’s Cas. 53; Hassard v. Rowe, 11 Barb. 22. 

80 Phelps v. Worcester, 11 N. H. 51. But in Thrall v. 
Wright, 38 Vt. 494 it is said that prima facie they are not 
necessaries. 

81 Munson v. Washburn, 31 Conn. 303. 

82N. H. M. F. Ins. Co. v. Noyes, 32 N. H. 350. 

8% Turner v. Trisbee, 1 Stra. 168; see Tuberville v. 
Whitehouse, 1 C. & P. 94; 8. C. 12 Price 692; Abel v. War- 
ren, 4 Vt. 152; Beeler v. Young, 1 Bibb. 520. 

% Middlebury College v. Chandler, 16 Vt. 683. 

3% Ibid. 

9% 1 Sid. 446. 

87 St. John’s Parish v. Bronson, 4 Conn. 75. 

% Jordan v. Coffield, 70 N. C. 110. 

39 Beeler v. Young, 1 Bibb. 519; McCrillis v. How, 3 N. 
H. 348; Bouchell v. Clary, 3 Brev. 194. 
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1, ACTION—RAILROAD—ESCAPING SPARKS. 

A railroad is not liable for injury to fences and crops 
caused by escaping sparks from one of its locomo- 
tives where it has complied with the statute in 
providing screens to prevent sparks from escaping 
Kentucky Cent. R. Co. v. Barrows, Ct. of App. Ky. 
Dec. 4, 1883; 6 Ky. L. Rep. 240. 


2. ASSESSMENTS—STREET IMP2O0 VEMENTS—LIABIL- 
ITY OF LOT OWNER. 

Where the city charter requires all contracts for 

street improvements to be referred to a committee 





of the city council, and such a contract was made 
without that reference, held, the lot owner is not 
liable for the cost of the improvement, and the city 
may be enjoined from coilecting for its cost. 
Northington v. City of Covington, Ct. of App. Ky- 
Oct. 14, 1884; 6 Ky. L. Rep. 237. 


8. ATTORNEY AND CLIENT—AGREEMENT FOR FEES 

AND EXPENSES—INSOLVENCY. 

If an attorney has rendered services and expended 
money in instituting and conducting a suit, and 
the plaintiff orally agrees that he may retain so 
much of the avails thereof as will pay him therefor 
and for previous services in other matters, and he 
thereafter conducts the suit to favorable conclu- 
sion, he has as against the plaintiff, an equitable 
lien upon theavails, both for his services and ex- 
penses in the suit, and for the previous services 
covered by the agreement. And if, aftersuch 
agreement, the plaintiff goes into insolvency, the 
trustee in insolvency stands in his place and takes 
the estate burdened by the equitable incumbrance. 
Cook v. Thresher, S. C. Conn. 18 Rep.613. 


4. COMPROMISE—DOUBTFUL CLAIM—ALIENATION 

OF WIFE’S AFFECTIONS. 

A man who bas been guilty of alienating a wife’s 
affection, and upon discovery gives a note to com- 
promise a threatened suit by the husband, is 
bound by it, as he had committed an actionable 
wrong, though she had not left the house, it being 
at least a compromise of a doubtful claim. Rine- 
hart v. Biils, 8S. C. Mo. Nov. 17, 1884. 


5. COMPROMISES—DURESS—PECUNIARY DISTRESS— 

CONFIRMATION. 

Where one agrees to a compromise while under the 
influence of opiates rendering him partially in- 
sensible, but afterwards when in full possession 
of his faculties applies for and accepts the compro- 
mise money he is not precluded from questioning its 
validity. Buford v. L. & Ct. R. R. Co., Ct. App. 
Ky. Oct, 21, 1884, 6 Ky. L. Rep. 263. 


6. CONSTITUTIONAL LAW—INDIANS 
CITIZENS-FOURTEENTH AMENDMENT. 
An Indian, born a member of one of the Indian tribes 

within the United States, which still exists and 
is recognized as atribeby the government of the 
United States, who has voluntarily separated him- 
self from his tribe, and taken up his residence 
among the white citizens of a State, but who has 
not been naturalized, or taxed, or recognized as 
a citizen either by the United States or by the 
State, is not a citizen of the United States, within 
the meaning of the first section of the Fourteenth 
Amendment of the Constitution, Elk ¥. Wilkins, 
U.s. 8. C. . Nov. 3. 1884, (Harlan & Wood, J.J. 
dissenting. ) 


7. CONTRACT —- CHAMPERTY —- ATTORNEY 

CLIENT. 

A contract between an attorney and a client for 
whom he had recovered a judgment, and made 
subsequent to such recovery, whereby he was to 
have one-half of land discovered by him to be 
available to them, and to be bought by the cred- 
itor, and the attorney was to pay half the cost of 
recovering the same from alleged fraudulent 
grantees, is not champertous. Moore v. Ringo, 
S. C. Mo. Nov. 17, 1884. 


8. CONTRACT—CONSIDERATION—PAROL EVIDENCE. 

Where a consideration is inserted in an executory 

contract, which is nominal, it may be shown to be 

a real and entirely different one by parol evidence. 
Moore v. Ringo, 8. C. Mo. Nov. 17, 1884. 
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9. CONTRACT—EMPLOYMENT FOR SPECIFIED TERM 
—SATISFACTION—DISCHARGE WITHOUT CAUSE. 
Where one employs another for a year, if he gives 

him satisfaction and in the offer he alludes to past 
service as having ‘‘given satisfaction,’’ the em- 
ployer has no right to discharge him without good 
and sufficient cause for dissatisfaction, so long as 
the servant remains faithful, skillful and efficient, 
especially doing as well as he had done during the 
time for which his service received the I:udation 
spoken of. Beggs v. Fowler, S. C. Mo., Nov. 24, 
1884, 


10. CONTRACT—REFUSAL OF ONE TOWN TO REPAIR— 
IMPLIED ASSUMPSIT. 
If one of two towns which are jointly bound to keep 
a bridge in repair, refuses to joinin making 
necessary repairs, the other town may make them 
and recover the proper proportion of the expense 
thereof from the town so refusing. Wanpunv, 
Chester, 8S. C. Wis. Nov. 6, 1884; Reporter’s Head 
Notes. 


11. CONRACTS— VALIDITY—MUTUALITY. 

An agreement by which one party engages to de- 
liver tothe other such quantities of coal as the 
latter may require during the year ‘‘to the extent 
of six'y thousand barrels with privilege of twenty 
thousand more,’’ at a stipulated price, but con- 
taining no obligation on the part of the latter to 
take or pay for any stipulated quantity, isa nu- 
dum pactum, from the performance of which the 
promisor may. at any time, withdraw. Camp- 
beli v. Lambert, 8S. C. La., 18 Rep. 619. 


12. COVENANTS RUNNING WITH LAND—-FENCING—- 

KILLING STOCK. 

An agreement by a land owner with a railroad com- 
pany, by whichthe former waives the right to 
have fences built by the latter for the former’s 
protection is not binding on a lessee of the former 
without notice thereof, and the company is liable 
to the last for killing his cattle straying on the 
track where there were no fences. Thomas v. 
Han. & St. J. R. Co. 8. C. Mo. Nov. 17, 1884. 


18. CRIMINAL EVIDENCE—MURDER OF WIFE—PRE- 
VIOUS ASSAULTS. 

On the trial of a husband for the murder of his wife 
by acts of personal violence, evidence of previ- 
ous ill-treatment of, or assaults upon, his wife by 
the accused, is admissible to show the state of 
feeling between them. Boyle v. State, S.C. Wis., 
Nov. 6, 1884; Reporter’s Head Notes. 


14. CRIMINAL EVIDENCE—SIMILAR ACTS—INTENT. 
Where a party charged with attempting to obtain 
money by false pretences, ¢. g., by ‘‘ringing the 
changes, *’ i. ¢€., so confusing the mind of one 
making change as to make him return more than 
received by false representations, and he claims 
that it was a mistake or ajoke, and that he had no 
criminal intent or such a claim is anticipated, the 
prosecution may show other acts of the same 
character at about the same time done by him, or 
confessed to have been done by him to others, or 
any admissions or conduct on his part tending to 
show the doing of similar acts,in order to show 
the intent in the casein hand. State v. Myers, 
8. C. Mo. Nov. 24, 1884. 


15. CRIMINAL Law — EVIDENCE — DYING DECLARA- 

TION. 

In a criminal prosecution the accused has the right 
to object to the introduction of a dying declara- 
tion of the deceased, on the ground that 
when he madeit, the deciarant {did not believe 





that he was going to die. In support of his objec- 
tion, it is competent for the accused to introduce 
testimony tending to show that when the declara- 
tion was made the declarant was not under the 
sense of an impending dissolution, but that he 
had hopes of recovery and the decision of the true 
condition of the deceased, as atest of the admis- 
sibility of his declaration, is within the exclusive 
province of the court. State v. Malisse, S. C. 
La., Nov. 17, 1884. 


16. CRIMINAL Law — RECEIVING STOLEN Goops — 

IDENTIFICATION. 

A person may be convicted of receiving stolen money 
upon evidence showing his poverty previous to 
the larceny and that shortly thereafter he was in 
the unexplained possession of a large amount of 
currency, although such currency is not specifi- 
cally identified with that which was stolen. Jenk- 
ins v. State, 8S. C. Wis. Nov. 6, 1884; Reporter’s 
Head Notes. 


17. CRIMINAL PLEADING—VARIANCE—ALLEGATION 

OF OWNERSHIP—LARCENY—SERVANTS. 

An indictment charging the obtainment of money 
by false pretences from one B. is not sustained by 
proof of the obtainment of }money belonging to C. 
& D. of whom B. was a clerk, and the fact that B. 
had charge of the money at the time but that it 
belonged toC. & D. State v. Myers, 8.C. Mo. 
Nov. 24, 1884. 


18. DAMAGES— ASSAULT AND BATTERY — WEALTH 
AND POSITION OF DEFENDANT. 

An instruction in an action for an assault and battery, 
permitting the jury in assessing compensatory 
damages to take into consideration the means and 
public position of the defendant, is erroneous. 
Hare v. Marsh, 8. C- Wis., Nov. 6, 1884. 


19. DEED CONSTRUCTION—VARIATION IN BOUND- 

ARIES. 

Where fourjboundaries are given to a parcel granted 
without distances, and three of the boundaries 
are limited by the points to which they run but 
one named as running South would if construed as 
running straight South include in_ the 
grant a triangle of the grantors land, but which 
boundary if construed with the same variation 
from exactness that is found in the three other 
boundaries named ‘‘East, West and North’’ and 
the exclusion of the triangle would make the 
western boundary parallel to the Eastern the deed 
will be so construed as to exclude the triangle 
Brown v. Gibson, 8. C. Mo. Nov. 17, 1884. 


20. DrivoRCE—ALIMONY—APPROPRIATION OF PROP- 

ERTY BY WIFE. 

When a wife is allowed temporary alimony for her 
support, pending an action for divorce, the hus- 
band cannot refuse to pay the same on the ground 
that the wife has appropriated to her own use 
household property of a greater value than the 
sum awarded asalimony. Dayton v. Drake, S.C. 
Ia., Oct. 24, 1884; 21 N. W. Rep. 158. 


21. ESTOPPEL—LANDLORD AND TENANT—DENIAL OF 

TITLE. 

A railroad corporation which accepts a lease of cer- 
tain real estate, cannot be heard to say that it had 
already derived title to the property by condem- 
nation proceedings. Green v. Mo. P. R. Co., 8. 
C. Mo. Nov. 24, 1884. 


22. EVIDENCE—BURDEN OF PROOF—ACTION AGAINST 
SURETY—EXTENSION TO PRINCIPAL. 
When an unauthorized extension of the time of pay 
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ment is relied on in defense of an action against 
the sureties on a promissory note, the burden of 
proof is on the plaintiff throughout the trial to 
satisfy the jury that such a note is a valid and 
subsisting obligation. Tenney v. Knowlton, 8. 
C. N. H. Reporter’s Advance Sheets. 


28. EVIDENCE OF SPEED OF TRAIN—ESTIMATE OF 

Non-EXPERT. 

A non-expert witness may testify as to his estimate 
of the rate of speed at which a railroad train was 
moving, but such an estimate is very unsatisfac- 
tory proof and should be received with great cau- 
tion. Hope v. C. M. & H. P. R. Co. 8. C. Wis. 
Nov. 6, 1884; Reporter’s Head Notes. 


24, EVIDENCE—PaROL—PUBLIC POLICY—EVASION 

OF STATUTE—SPECIFIC PERFORMANCE. 

In a case for specific performance of a written agree- 
ment to sell property, the defendant can not slow 
by parol that the promise in writing was a device 
merely to cover up the real contract between the 
parties, which was one of lease to enable the 
plaintiff to carry on a brothel, contrary to law. 
Sprague v. Rooney, S. C. Mo., Nov. 17, 1834. 


25. EVIDENCE—RES GEST£—DECLARATIONS AFTER 

SHOOTING. 

Evidence that immediately after the deceased was 
shot, a person near by halloed and asked him 
what was the matter, and who had shot him, to 
which he replied that the defendant had shot him, 
was admissib'e both as part of the res geste, and 
as corroborating the dying declaration of the de- 
ceased. Kisk v. State, 8S. C.Ga. Nov. 11, 1884; 
Judge’s Head Notes. 


26. EvIDENCE—-RES GESTZ—-DECLARATIONS BY 

AGENT. 

The declarations of a brakeman in putting a tres- 
passer off of atrain that he had authority to put 
him off are admissible as part of the res geste in 
an action against the railroad company for dam- 
ages caused by the forcible ejection. Murion v. 
C.R.I & P.8. BR. Co. C. Iowa, Oct. 22, 1884; 21 
N. W. Rep. 86. 


7. FALSE IMPRISONMENT-—ARREST BY OFFICER 

WITHOUT WARRANT—BREACH OF PEACE. 

The plaiotiff in a frequented public street, called 
defendant, a police officer, in a loud and boister- 
ous manner, offensive and indecent names, where- 
upon the defendant arrested plaintiff. In an ac- 
tion for assault and battery and false imprison- 
ment, held, that the plaintiff was guilty of a 
breach of the peace, and that an arrest without 
warrant was lawful. Davis v. Burgess, S. C. 
Mich. 18 Rep. 627. 


28. FRAUDULENT CONVEYANCE—CHECK FOR UNIT- 
ED STATES PENSION—GIFT TO WIFE—PURCHASE 
Or LAND. 

Land purchased with funds realized from a check 
given to his wife by a party to whom the check 
was issued, in settlement of a claim fora govern- 
ment pension, cannotde subjected to the payment 
of the debts of the husband. Tanner v. Turner, 
8. U. Iowa, Oct. 24, 1884; 21 N. W. Rep. 140. 


29. FRAUDULENT CONVEYANCE — PREFERENCE — 

KNOWLEDGE OF INTENT. 

Where a debtor to prefer acreditor sells him his 
stock of goods, and the latter pays him the differ- 
ence between the fair value of the goods and the 
debts satisfied, the mere fact that the creditor 
knows that the debtor intends to apply sucii cash 
balance to purposes other than the satisfaction of 





his debts, does not make the sale frandulent. 
MeVeigh v. Baxter, 8. C. Mo. Nov. 17, 1884. 


30. INSURANCE—FORFEITURE CLAUSE—VOID. 

A clause in an insurance policy to the effect that if 
the interest on the premium notes is not paid in 
eash, the policy shall be forfeited, is unenforce- 
able. Ins. Co.v. Forts, Ct. App., Ky., Oct. 
14, 1884; 6 Ky. L. Rep. 271. 


31. JURISDICTION—SUMMARY REMOVAL OF OCCUPANT 

OF HousE OF ILL FaME. 

Where a police regulation specifically empowers the 
Mayor of the city to order the summary removal 
of an occupant from a house of ill fame and sub- 
jects such occupant to penalties for disobedience, 
and it does not appear that the Mayor had ever 
ordered her removal but only that she had been 
notified to leave by a sergeant of police, she has not 
committed the act ef disobedience that brings her 
within the jurisdiction of the police court. State 
v. Ford, 8. C. La. Nov. 17, 1884. 


32. LARCENY—EMBEZZLEMENT. 

If money in the poossession of an express company 
and lying in its safé waiting to be delivered to the 
consiguee is taken by an agent of the company 
animo furandi, such act is larceny and not a mere 
embezziement. Jenkins v. State,S. C. Wis. Nov. 
6, 1884; Reporter’s Head notes. 


33. MORTGAGE— FORECLOSURE —EFFECT OF — Es- 

TOPPEL TO DENY TITLE. 

When a right of estoppel accrues to a landlord 
against a corporation leasing property to deny the 
prior acquisition of title by condemnation pro- 
ceedings, a mortgage or deed of trust by the lessor 
gives the mortgagee and those claiming under 
the parties purchasing at any sale under the 
Same, the same _ right to recover after 
the termination of such lease or notice to quit, 
and to assert the estoppel that the lessor had. 
Green v. Mo. P. R. Co., 8.C. Mo. Nov. 24, 1884. 


34. MORTGAGE—FORECLOSURE—RIGHTS OF PRIOR 

MORTAGEES—RECEIVERS. 

In a suit in equity to foreclose a mortgage from a 
railroad corporation of its whole railroad, fran- 
chise, lands and property which have since been 
put in the possession of a receiver, an intervening 
prior mortgagee of part of the lands is not entitled 
to have the amount of his mortgage paid out of 
the funds in the hands of the receiver, or out of the 
proceeds of a sale made pursuant to the decree of 
foreclosure, subject to his mortgage. Woodworth 
v. Hair, U.S.8.C. Oct. 27, 1884; 17 Chie. L. N. 
73. 


35. MORTGAGE—PAYMENT OF TAXES—FORECLOS- 

URE. 

When a mortgagee, under a mortgage that provides 
that he shall have the security of the mortgage for 
any taxes he may have to pay on the premises, 
bids in the land at atax sale, the law treats his 
purchase as a mere payment of the taxes, and 
gives him a lien therefor under the mortgage, and 
when he forecloses the mortgage he is entitled to 
have the amount so paid included in the judgment 
against the mortgagor; but if he take judgment 
for theamount of the original debt only, the lien 
of the mortgage is exhausted, and a purchaser at 
the foreclosure sale takes a clear and absolute title 
tothe premises. Dickerson v. White, 8.C. Iowa. 
Oct. 24, 1884; 21 N. W. Rep. 153. 


86. MUNICIPAL CORPORATION—LIABILITY FOR SEI- 
ZURE OF LAND FOR PEST- HOUSE. 
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A city which is authorized to purchase land out- 
side of its limits for the erection of pest-houses is 
liable in trespass for the act of its agents in seiz - 
ing in a time of danger, without warrant of law, 
land of a citizen, for the use of a pest camp which 
is supported by the (‘ity Council. with knowledge 
of such seizure. Dooley v. Kansas City, 8. C. 
Mo. Nov. 17, 1884. 


37. PARENT AND CHILD—SUPPORT OF FATHER. 

A son can not recover from his father’s estate for 
support of the father in his family as a member 
thereof, in the absence of proof of an express 
agreement to pay for such support. Tvraver v. 
Shiner, S. C. Ia., Oct. 24, 1884; 21 N. W. Rep. 
159. 

38. PLEADING—INCONSISTENT DEFENCES. 

In an action for slander defendant can not deny and 
also plead thetruth in justification. Rooney v. 
Lievny, Ct. App. Ky., Oct. 9, 1884; 6 Ky. L. 
Rep. 231. 

39. PRACTICE — WAIVER OF OBJECTION — IRREGU- 

LARITIES. 

Appearance upon a summons issued in bastardy 
process by ajustice other than him to whom ap- 
plication was made is a waiver of right of objec- 
tion on the ground of illegality. Reg. v. Fletcher, 
Eng. H. Ct. Q. B. Div. June 12, 1884; 51 L. T. 
N. S. 834. 

40. SLEEPING CAR COMPANY—LIABILITY OF. 

A Sleeping Car Company is not liable for valuables 
stolen from one occupying a berth unless negii- 
gence is shown on its part. The carrier’s or inn- 
keeper’s liability does notapply. Pullman Pal- 
ace Car Co. v. Gaylord, Ct. App. Ky., Oct. 29, 
1884; 8 Ky. L. Rep. 279. 

41. TRUSTEES—LIABILITY FOR NEGLECT—REs JU- 

DICATA—INSOLVENCY OF PREDECESSOR. 

When trustees file accounts of their doings and they 
upon hearing, are discharged from further re- 
sponsibility and their accounts allowed by a court 
of competent jurisdiction, they cannot be after- 
wards charged with a dereliction of duty in not 
paying certain taxes, and their successor can not 
be made accountable for not pursuing them for 
such neglect, nor for neglecting to pursue his im - 
mediate predecessor for similar dereliction of 
duty when he and his security were confessedly 
insolvent. Peake v. Jamison, 8. C. Mo., Nov. 21, 
1884. 








QUERIKS AND ANSWERS. 





QUERIES. 


55. A sold realty to B, took notes for purchase mon- 
ey payable in instalments and conveyed the legal title. 
One note past due, the other not due. The realty is 
not susceptible of division, so as to sell in different 
lots. Can A maintain bil? to enforce the vendor’s lien 
and sell for the payment of both notes, or must he 
await the fhaturity of the other note? Cite authorities. 

Ww. L. M. 

56. B, of the firm of A & B, is anon-resident. A 
suit is brought against the firm, and judgment is ob- 
tained against A alone, no service being had upon Bb, 
and an execution is levied upon the firm’s property. 
Subsequently, other plaintiffs sue the firm, and get 
out an attachment on the ground that B is a non-res- 





ident, and this attachment is levied on the same prop- 
erty. Itis claimed that this attachment covers the 
firm’s entire interest in the property, but that the 
exemption reaches only the separate interest of A, and 
that the attachment takes precedence as alien upon 
the social fund. Which has precedence? Give rea- 
sons and authorities. MELRABE, 








RECENT LEGAL LITERATURE. 


Myer’s FEDERAL DEcIsions. Cases Argued and 
Determined in the Supreme Court and District 
Courts of the United States; comprising the 
opinions of those courts from the time of their 
organization to the present date, together with 
extracts from the opinions of the Court of 
Claims and the Attorneys-General, and. the 
opinions of general importance of the territorial 
Courts. Corporations—Court Records. Ar- 
ranged bv William G. Myer. Vol. X. St. Louis, 
1884; Gilbert Book Co. 

The manuscript of volumes 6-9 of this great ser- 
ies not being prepared it would seem the publish- 
ers have issued volume 10 on the timely subject of 
corporations, of which Adelbert Hamilton, Esq., of 
the Chicago bar is the editor, and Benjamin Vaug- 
han Abbott, Esq., of the New York Bar, the well- 
known author, is the certifier. Outside of the mat- 
ter of arrangement of chapters upon which we think 
there is considerable room for discussion, there 
are sjgns of nothing bu: honest and capable work, 
and it will reflect credit upon Mr. Hamilton. 
As to the matter of arrangement, it is the 
arrangement of chapters, and putting cases 
of ultra vires contracts under powers of corpora- 
tions instead of under contracts, which are con- 
sidered ina separate chapter. We are not one 
of those who attach too much prominence to ar- 
rangement, yet we do believe that the better ar- 
rangement there is, the clearer is the estimation 
of the character of the work arranged. A man 
who can not arrange a subject can not understand 
the subject, and the better the arrangement, the 
better he understands the subject. Of course it 
is a fact that one having the whole subject before 
him can better judge of the propriety of arrange- 
ment than a critic who looks at isolated cases, who 
is, perhaps paid, or expected to find, or desirous of 
finding flaws, and as we are troubled by neither 
of those elements, we can say that, perhaps, if we 
had had the whole subject before us, we would 
have arranged everything in the same manner. 
This is as good a volume as has been issued, and 
adds another piece of evidence to justify the good 
opinion which we have formed of the probable 
value of the entire series. 





AMERICAN DEcrsIoNns. The American Decisions, 
Containing the cases of General Value and Au- 
thority, Decided in the Courts of the Several 
States from the earliest issue ef the State Re- 
ports to the year 1869. Compiled and Anno- 
tated by A. C. Freeman, Counselor at Law and 
Author of **Treatise on the Law of Judgments,” 
*Co-tenancy and Partition,’’ **Executions in 
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Civil Cases,” etc. Vol.59,San Francisco, 1884; 

A. L. Bancroft & Co. 

The valuable notes to cases in this volume are 
upon Injunction to prevent improper use of 
leased premises; Domicile; Medical and Scientific 
works as evidence; Recovery after Alienation of 
Insurance Policy; Liability of Physicians; Sui- 
cide in Life Insurance; Pardons; ‘Unincorporated 
Associations; Liability of Landlord and Tenant 
for nuisances and defects, causing injuries; Con- 
stitutionality of laws authorizing grants of aid to 
corporations. 








CORRESPONDENCE. 


THE AUTHORSHIP OF THE STATUTE OF 
FRAUDS. 
Editor Central Law Journal: 

In the JOURNAL of October 31, there is a communi- 
cation from Flournoy Rivers, Esq., correcting two or 
three non-essential errors in dates which inadvertent- 
ly crept into my article in the JOURNAL of Septem- 
ber 26th, on ‘‘The Statute of Frauds as Affecting 
Sales at Auction,’’ which errors were corrected by 
me to a friend some time ago, and which I purposed 
to correct and publish in the JOURNAL, but now that 
Mr. Rivers has superseded me in time, it renders it 
unnecessary for me to do so, for which favor, let me 
thank Bro. Rivers. 

But as the reader will observe, by glancing at the 
caption or head of bis letter that the substance, or 
res gesta of his criticism is: ‘‘Was or was not Lord 
Chief Justice Hale, tbe drawer of the Statute of 
Frauds?’’ Now what are the evidences and proofs 
as to this one fact? And the solution of this question 
will exhibit to the mind of the reader this conclusion, 
i. e. that I am but one of two parties, which has pro- 
duced this ‘*Comedy of Errors.’’ 

Mr. Kivers assumes, without any evidence, that the 
**drafting of a law so important may well have been 
entrusted to the skillful hands of the great ex Judge 
during the months of leisure which interveued be- 
tween his voluntary retirement in February and his 
death in December, 1676.’’ The probabilities are all 
opposed to this theory, since he was a sufferer from 
dropsy from his resignatton to the day of his death. 
His biographer, Runnington, on page 20 says, *‘From 
the first moment of his illness, he visibly and hastily 
declined.’’ This traverses the presumption that 
Lord Hale was physically able to draw the Statute 
during this period. And. further his biographer in- 
corporates on page 35 of his life, an ‘‘Item,’’ from 
the will of Judge Hale, together with a schedule an- 
nexed of 98 books of manuscript, which he be- 
queathed to the Society of Lincoln’s Inn, where he 
received the greatest part of his education, and 
among all these manuscripts, there is nota hint of 
the existence of the Statute of Frauds. And further- 
more, in the well considered case of Wyndham vy. 
Chetwynd, M. T. 31 Gee. 2 Lord Mansfieid recorded 
his opinion, that Lord Hale did not draw the Statute 
of Frauds, and he also said ia 1 Burr. 418, that it 
was scarcely possible, as ‘‘it was not passed uatil 
after his death, and it was brought inin the common 
way, aud not upon any references to the judges.’’ 

And Lord Nottingham, who says: ‘‘I have reasons 
to know the meaning of this law, for it had its first 
rise from me, who brought in the bill into the Lord’s 
House, though afterwards received some additions 








and improvement from the judges and civilians.’’ 
3 Swanst. 664. 

It may be proper to say that Lord Nottingham was 
made Lord Chancellor in 1675, who had previously 
acquired a high reputation ‘‘for sound judgment and 
integrity,’’ and whose noble character was drawn by 
John Dryden, in his ‘‘Absalom and Achitophel.’’ 

When a person appears in the world uniting in his 
character, both the good and great,in equal or emi- 
nent degrees, there seems to be a spontaneous desire 
to eulogize him even beyond his intrinsic merits, 
which tends to obscure the real worth of those having 
paramount, yet inferior gifts, and although Sir Mat- 
thew Hale had achieved almost as broad a range of 
acquirements, outside of the requirements of his 
chosen profession, as Roger and Francis Bacon, yet 
let us not forget his illustrious cotemporaries! It is 
very evident that William Wirt, in his argument in 
the trial of Aaron Burr, plumed himself to the height 
of eulogy, in his mention of Matthew Hale, and he 
never had a better subject or occasion. and let it thus 
stand so recorded. E. 8. WHITTEMORE. 

Sandwich, Mass, 








NOTES. 





A curious old document has been unearthed in 
South Carolina and now again sees the light of day 
through the columns of the papers. It purports to be 
a petition addressed in 1733 to the Governor of South 
Carolina by sixteen maidens of Charleston, and runs 
as follows: ‘‘The humble petition of all the maids 
whose names are underwritten: Whereas, we, the 
humble petitioners are at present in a very melancho- 
ly disposition of mind, considering how all the bache- 
lors are blindly captured by widows, and we are there- 
by neglected; in consequence of this our request is 
that your Excellency will, for the future, order that 
no widow presume to marry any young man till the 
maids are provided for; or else to pay each of them 
a fine for satisfaction for invading our liberties; and 
likewise a fine be levied on all bachelors as shall be 
married to widows. The great disadvantage it is to 
us maids is that the widows by their forward car- 
riage snapup the young men and have the vanity to 
think their merit beyond ours, which is a great impo- 
sition to us, who ought to have the preference. This 
is humbly recommended to your Excellency’s con- 
sideration and hope you will permit no further in- 
sults. And we poor maidens in duty bound will ever 
pray.’’ 


A seller of ‘lucky balls’ at Manchester seems to have 
had a lucky escape. The children Who Dought them 
were told that by the investment of twopence they had 
a chance of finding a half-crown, shilling, and soon 
down to a farthing, inside. On being opened, none 
of the balls appeared to contain more than a half- 
penny, and on this ground,apparently, the magistrate 
decided that there was no lottery. The balls with 
money inside are exactly analogous to the packets of 
tea with trinkets inside, decided ia Taylor v. Smetten 
52 Law J. Rep M. C. 101, to amount toa lottery. 
The absence of proof that there were prizes iri the balls 
could not weigh against the statement that there were. 
A lottery is none the less a lottery because it is also a 
fraud. The stipendiary compromised matters by 
making the defendant pay the cost of the summons, 
which was Cadi justice. However, the juvenile mind 
in Manchester will probably not in future be taught 
gambling by a system so irresistible that the blanks 
are sweetmeats.—Law Journal. 








